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PROMISSORY LIABILITY. I* 


MAtcotm P. SHarpt 


HE simple needs which appear first in the development of con- 

tract are easily observed. As the importance of promises becomes 

apparent, form and magic are used to give certain promises sig- 
nificance. So, children spit and gamblers shake hands to bind a bargain. 
The hand shake is ancient. The use of mechanical symbols or particular 
verbal formulae appears; and in Norman England the sealed impression 
acquires the effect of form. 

The borrowing of a thing is a simple affair. The obligation of the bor- 
rower to return has both proprietary and promise aspects. Similarly the 
borrower of money, though he is required to return only an equivalent, 
may easily be regarded as having money belonging to the lender. It is a 
short step to the obligations of seller to hand over, and buyer to pay; or to 
the obligation of agent or partner to account. 

The importance of returning, or making a return for, something, when 
there is a promise to do so, is thus apparent, where there are any of the 
impulses connected with private property. If a lender has advanced mon- 
ey on the faith of a promise of someone other than the borrower, however, 

* This article is a summary of the ideas controlling the contents and organization of a case 
book edited by the author for use in the first year course in the University of Chicago Law 
School. The case book was first used and published serially in mimeographed form in the 
year 1937-1938; and this summary was prepared, to aid students and teacher, in the year 
1938-1939. Only the cases used, together with the minimum references necessary to help 
clarify the thought, are cited. At every point, of course, appear problems which merit more 
detailed treatment. In such a matter, adequate acknowledgments are both unnecessary and 
impossible; but it should be said that Professor Rheinstein, in the course of joint seminars, 
and Professor Kessler, in the course of joint first year teaching, have taught the author a great 
deal. Like many others, the author studied under Professor Williston and still relies on his 
writing as a fertile source of knowledge, ideas, and provocation in the field of contract law. 
The general scheme of which this article is an expression is outlined in Sharp and Gregory, 
Social Change and Labor Law (1939). 

t Associate Professor of Law, University of Chicago Law School. 
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it may be more difficult to see that the surety has himself received any- 
thing for which to make a return.’ But the creditor is worse off because of 
the surety’s promise; he has in this sense been hurt and it is primarily for 
this reason that he should be protected. 

It is familiar, of course, that this notion of hurt has played a leading 
part in the development of Anglo-American ideas of contract. One who 
represents that he is competent, thus promising to do a good job, and then 
cuts a face in shaving, drowns horses in ferrying them, builds or rebuilds 
a house badly, cures a horse to death, has made the other party suffer.? 
One who undertakes to perform and receives in return performance from 
another, has not only something for which to make a return, but he has 
made the other party suffer a detriment. Those who exchange promises 
even have put themselves in a practical predicament.‘ If either violates 
his promise, he is likely to lose his commercial standing with the other. A 
third party, indeed, whose debtor has got a promise from a promisor to 
pay the third party, has now suffered nothing as a result of this arrange- 
ment.’ He is not the victim of a wrong; though the terms of the promisee’s 
and promisor’s arrangement should perhaps be carried out, at least if the 
promisor has received something for which to make a return and the prom- 
isee has in the interval not objected to the return being made to the third 
party. 

The significance of a promise by itself has not, as yet, appeared to us, 
though it has on the continent of Europe. 

Englishmen, like Romans, have experienced some difficulty in extend- 
ing their notions about promises and law. They have, of course, had a 
rather special difficulty in the caution observed by the King’s courts in 
extending their work and creating the common law. The cases had to 
fit the changing and expanding pigeonholes of the writs. So, in a groping 
and unsystematic way, there was debt in the twelfth century, to be fol- 
lowed by the younger similar writs of detinue and account. Covenant may 
be associated with the thirteenth century. Rudimentary assumpsit has 
its first growth in the fourteenth and fifteenth centuries. Mature assump- 


* Sands v. Trevilian, Cro. Car. 193 (1628). 


* Watton v. Brinth, 2 Hen. IV 3, 9 (1400); Horse Doctor’s Case, 19 Hen. VI 49, 5 (1440). 
The breakdown of the significance of misfeasance as distinguished from nonfeasance appears 
in Anonymous, 3 Hen. VII 14, 20 (1488). 

3 Anonymous, Keilwey 77 (1504). 

4 Compared with the difficulty surrounding earlier steps, this discovery was made with no 
discussion or explanation. See, e.g., Strangborough v. Warner, 4 Leon. 3 (1588). 

Ss Bourne v. Mason, 1 Vent. 6 (1669); Crow v. Rogers, 1 Str. 592 (1725); cf. Dutton v. Poole, 
2 Lev. 210 (1677). 
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sit appears in the sixteenth century. Then assumpsit triumphs,° at the 
expense indeed of a step backward in forgetting older learning about third 
parties.” 

Finally, in the nineteenth and twentieth centuries, the forms went, be- 
ginning in New York, going on in England, and culminating a few 
years ago in Illinois. While rights have been defined by the outlines of the 
forms, it seems likely that rights will go on developing as in the past, and 
perhaps more freely without the forms. 

In particular, the promise by itself, here as in Europe, may take on in- 
creasing significance. 


I. PROMISE AND CONTRACT 
I. STATEMENT OF INTENTION AND PROMISE 

It is the offer which may start the trouble. A salt buyer receives a com- 
munication from a salt seller addressed to him personally, reading “we are 
authorized to offer” salt at a specified price in unspecified quantities. There 
is a reference to “rupture in the salt trade.’ The buyer orders two 
thousand barrels, an amount the seller might reasonably anticipate. It has 
been held that there is no offer and so no contract.*® 

After negotiations in which the word “quote’’ appears, together with a 
price list for flour and bran “subject to change without notice” and a 
boast that the prospective seller will “meet all competition in prices,” 
the buyer inquires about a price for bran. He names a price at which he 
can buy at his place of business, and adds “If you will sell us at the same 
price wire us this A.M. as we have an order to fill.” The same day the 
seller replies by letter, “cannot sell bran for less than” a named price. 
There is no reference to quantity. The next day, on receipt of the letter, 
the buyer wires ordering fifty tons, a not unreasonable quantity. It has 
been held that there is an offer, which has been accepted, and so a con- 
tract.® 

After negotiations about the sale of land, in which uncertainties about 


6 Slade’s Case, 4 Co.*g2b (1603). Note the commercial influences appearing here as well 
as in the greatest English case on freedom of contract, decided in the same year, with the same 
Chief Justice, Popham, presiding, The Case of the Monopolies, 11 Co.*84b (1603). The in- 
fluence of this case on freedom of contract in American law appears in Mr. Justice Field’s 
treatment of it, in his dissent in the Slaughter House Cases, 16 Wall. (U.S.) 36 (1873). 


7 Compare Harris v. Peter de Bervoir, Cro. Jac. 687 (1624) (debt); Rolle Abr., Detinue 
(c) 1 (1668) (detinue); Harrington v. Deane, Hobart 36 (1613) (account), with the cases cited 
in note 5 supra; see 4 Page, Contracts §§ 2374-80 (1920). 

§ Moulton v. Kershaw, 59 Wis. 316, 18 N.W. 172 (1884). 

° College Mill Co. v. Fidler, 58 S.W. 382 (Tenn. Ch. App. 1899). 
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the vendor’s wife’s willingness to release her dower interest have appeared, 
and $50,000 has been mentioned by the vendor, the purchaser writes the 
vendor “Will you and your wife accept $49,000?” The vendor replies, “I 
will not sell for less than $56,000.”” The purchaser wires “I will accept.”’ 
It has been held that there is no offer and hence no contract." 

What is it that a sensible business man is looking for in such a series of 
communications? We say an offer, as distinguished from a mere state- 
ment of intention or invitation to deal, and we find that when we examine 
the matter further, we begin to talk naturally about promises. The offer 
which may be significant in these situations is also a promise. 

What then is a promise? When we examine what are verbally offers 
made in jest or as expressions of anger, and when we examine the effect of 
words used with the understanding that a final memorandum of agree- 
ment is to be made later,” we find the problem appearing again. The 
“agreement” to keep a social engagement seems not infrequently to be 
something less than a promise. The Restatement of Contracts says that a 
promise is an undertaking that something shall or shall not happen.” But 
what then is an undertaking? We return to the same hunt for the dis- 
tinguishing feature of a promise. 

As a matter of every day experience and common usage, a promise has 
something reliable about it. In the bran case, in spite of the ambiguity of 
the words used and vagueness about the terms, a striking circumstance is 
that the buyer has told the seller that he has an order to fill. He has al- 
most, if not quite, said that he is going to count on the reply to his inquiry. 
The reply must be read in relation to the inquiry. The seller seems to be 
saying you can rely on this proposal, first in your thinking and then in the 
conduct of your affairs. It is, therefore, a promise whether or not it con- 
tains conditions, for example, about acceptance and performance. 

It may be suggested that a promise is the maker’s statement about his 
future conduct so made that the maker should expect the person to whom 
it is made mentally to rely on it as dependable. 

It will be observed that the maker’s actual intention is not regarded as 
important; and this is true at least in the courts. A promise might indeed 
be so defined as to take care of ordinary qualifications made by the courts 


1° Blakeslee v. Nelson, 212 App. Div. 219, 207 N.Y. Supp. 676 (1925), aff’d 240 N.Y. 697, 
148 N.E. 763 (1925). 
tt Water Com’rs v. Brown, 32 N.J.L. 504 (1866); Briggs & Turivas v. United States, 83 


Ct. Cl. 664 (1936), cert. den. 302 U.S. 690 (1937); Cottingham v. Nat’l Mutual Church Ins. 
Co., 290 Ill. 26, 124 N.E. 822 (1919). 


12 Rest., Contracts § 2 (1932); cf. §§ 24, 25. 
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in cases of mistake, impossibility, default, illegality, and similar circum- 
stances. It seems, however, that the definition suggested corresponds 
rather accurately with ordinary usage, and in addition indicates the de- 
gree of importance which courts give to “‘objective interpretation.”’ 

At this point the extent to which business men and courts alike are in- 
terested in the careful use of language in business matters is to be empha- 
sized. By shifting much of the loss resulting from careless language to the 
person who has been careless in using or understanding it, we serve pur- 
poses similar to those served, for example, in automobile accident litiga- 
tion. 

There is a degree of punishment and guidance, as in the criminal law. 
Where business men have an opportunity to get advice in advance of 
talking, the significance of guidance is indeed considerable. 

There is, moreover, the other purpose which runs through the law gov- 
erning civil litigation. Someone has, in a sense not yet defined, suffered a 
business loss, a loss of property. It was his property; and our social sys- 
tem is built very largely on protection to private property interests. If 
one’s body is made useless by an automobile accident, or his fortune lost 
as the result of confusion in a business undertaking, it creates a problem. 
The loss should be restored, if it can be done not at the expense of some 
other similar property interests. An intelligible way of dealing with the 
difficulty, though not by any means the only intelligible way, is to say 
that the person at “‘fault”’ must bear the loss. 

Thus we say that the maker of a promise is one who ought to expect an- 
other to rely on his statement. But in case of a communication which is on 
the line between a promise and a mere expression of intention, what is to 
be done? The communication in the bran case is nearly, if not quite, of 
this type. An impartial person, after considering words and circumstances, 
may be unable to make up his mind how the words should be understood. 
In such a situation we shall say, if we follow the rules about automobile ac- 
cidents, that there is no promise. The person who says he has relied on 
another’s word has a kind of burden of showing that the other was in 
the wrong. It is not, in the ordinary sense, either a burden of proof or a 
burden of coming forward, but a kind of burden of argument. He has to 
give affirmative reasons for deciding that the other has not acted in accord- 
ance with ordinary standards of business communication, in making his 
statement. 

So far we have been talking of offers which are promises. There has been 
disproportionate discussion of the offer which is not promissory. Promises 
may be made without any agreement; and agreements may be made with- 
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out any promises. For example, there is the possible simultaneous ex- 
change of money and merchandise with an understanding that the seller 
makes no warranties; this is the pure grant. 

The promissory offer may be defined as the first promise made in the 
course of creating contractual relations. The definitions of promise and 
promissory offer suggest possible definitions of grant and of the offer which 
may be made by a grant; for example, the payment of money, as a first 
step in creating contractual relations.'* The importance of this type of 
transaction has, however, been exaggerated; and we may leave others to 
develop the definition of offer by grant. 


2. INTERPRETATION AND “‘PAROL EVIDENCE” 


In determining whether a promise has been made, we have observed 
that the maker’s actual intention is for our purpose at present irrelevant. 
Similarly in determining what has been promised, it is not important at 
this stage of our discussion to consider the actual understanding of either 
promisor or promisee. Both are required to make and understand sym- 
bols with such skill as is thought to be more or less normal in the business 
community.’ Thus an insurance company making a contract of mari- 
time insurance in Boston in 1827 should know that the terms “coppered 
ship” used by the insured in New York about a ship in New York harbor 
may have a different meaning from the meaning those terms have ordi- 
narily in Boston.'’ The insurance company is more expert in such matters 
than the owner is, and the insurance company is, therefore, acting less 
than reasonably, if it does not take care that such terms are understood in 
the same sense both by it and by its New York correspondent. 

An aberration in the cases serves to bring out the general rule.”® It has 
been held in some jurisdictions that one who makes an offer as a first com- 
munication, by telegram, takes the risk of errors in transmission. This ap- 
pears to be comparable to a rule that everyone who drives a car takes the 
risk of all accidents which the car may occasion. One who drives knowing 


«3 After preliminary negotiations for the sale of a book without warranties, for example, 
the first operative act may be the physical transfer of the book. While even here, the act has 
some promissory implications, it is an act primarily implying present “grant,” with its ref- 
erence to the grantor’s future duties reduced to a minimum. See the discussion beginning in 
Selected Readings on the Law of Contracts 203 (1931). 

4 In some types of transaction, accordingly, great precision is required, Bank of Italy v. 
Merchants Nat’l Bank, 236 N.Y. 106, 140 N.E. 211 (1923). 


*8 Hazard v. New England Marine Ins. Co., 8 Pet. (U.S.) 557 (1834) (reversing Mr. Justice 
Story). 


6 See 1 Williston, Contracts § 94 (rev. ed. 1936). 
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of his defective brakes, may indeed assume the risk of accidents. But one 
who uses an ordinary car, though he knows well that accidents may result, 
is not, therefore, held to have assumed the risk of all accidents. So the de- 
cisions seem preferable which hold that one who uses an everyday agency 
like the telegraph office does not assume the risk of the occasional errors in 
transmission which are known to occur. 

It will be noted that we have now said that care must be used by 
both parties to communications. If the promisor is careful and the prom- 
isee careless, the promisor’s understanding will control, in the event of 
misunderstanding. If both are careful or both careless, neither under- 
standing will control, and there will be no effective communication in the 
event of misunderstanding.’? The problems suggest again the analogy of 
negligence and contributory negligence in automobile accident litigation. 
The specific possibilities which the analogy suggests will be left for later 
reference, in connection with the treatment of damages and mistake. 

The effect of writing on interpretation is a subject of difficulty and has 
had a rather long evolution. Leaving aside the rather unimportant ques- 
tion whether different rules apply to unintegrated and integrated writ- 
ings,"* let us examine some of the rules supposed to apply to the latter. 

The significance of a “plain meaning’’ of words in a written discussion 
has been very much limited. Other portions of the document and sur- 
rounding circumstances may show that the meaning is not plain at all, and 
may be used in turn to clarify the true meaning of the words.’® Usages of 
various sorts are admissible; a trade usage for example to show that 50 per 
cent protein means not less than 49.5 per cent protein.” The chief re- 
maining difficulty is about a mutual understanding that “plain” words are 
to have a different meaning from their normal one. A moment’s reflection 
will show that objective theory requires that mutual expressed under- 
standing about the meaning of any words should be given full effect. The 
writers and perhaps the decisions appear now to be moving in this direc- 
tion. For example, a mutual understanding, together perhaps with some 

*7 Falck v. Williams, [1900] A.C. 176. A regard for legitimate business expectations helps 
in the treatment of joint obligations, “third parties’ ” rights, bona fide purchasers, and other 
multiple party relationships. See, for example, the Uniform Joint Obligations Act and the stat- 
ute proposed in Harvey, The Victims of Fraud (1932). The latter statute does not, however, 


deal adequately with cases of misunderstanding or mistake equally reasonable or unreasonable 


on each side. See Jenks, The Legal Estate, 24 L. Q. Rev. 147, 155-6 (1908). See note 56 infra, 
and pt. II, notes 121, 125. 


18 See Grene, Theories of Interpretation in the Law of Contracts, 6 Univ. Chi. L. Rev. 374 
(1939). 

*9 Cf. Hartford Mining Co. v. Cambria Mining Co., 80 Mich. 491, 45 N.W. 351 (1890). 

2° Hurst v. Lake & Co., 141 Ore. 306, 16 P. (2d) 627 (1932). 
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other rather unpersuasive extrinsic evidence, has been admitted to show 
that an undertaking by a grantor to “pay all taxes and special assessments 
chargeable to said premises up to the date of this deed” meant not “charge- 
able” but accrued.”* 

What is sometimes regarded as a rather special rule against the proof of 
“collateral’”’ understandings where a contract or grant has been integrated, 
appears to be taking its place also as a part of the general principle of ob- 
jective interpretation. The court indeed first considers whether it is 
sensible to suppose that such a collateral understanding in view of all the 
circumstances might in fact have been made and not been superseded 
by the writing. There is here again only recognition of the common sense 
observation that a complete writing has great significance as an indication 
of how the parties ought to have understood each other. Once, however, 
it appears to the court that the parties might reasonably have supposed 
their understanding to include the collateral arrangement, the question 
of whether such an arrangement was finally made is open to proof.” 

So in case of mutual mistake of expression, the tendency to attribute 
formal or magical significance to writing, doubts about the jury, the sepa- 
ration of law and equity, have tended to obscure how simple a matter re- 
formation for mistake of expression is. The parties’ objective expressions 
of their understanding are all given effect ; but it turns out, where reforma- 


tion is granted, that the writing is an inaccurate indication, as compared 
with other indications, of the parties’ understanding.*? The problem of 
mutual mistake of expression is of an entirely different order from the 
more difficult problems arising out of unilateral mistake of expression or 
unilateral or mutual error about facts. 


3. ASSENT 

A promissory offer has been defined as the first promise made in the 
course of creating contractual relations. The word seems to suggest to the 
ordinary mind that some response is expected. It may be observed at once 
that a promise may be made with no expectation of any response what- 


+ Firestone Tire & Rubber Co. v. Werner, 204 Wis. 306, 236 N.W. 118 (1931). Though the 
interpretation of a writing is said to be for the judge, on the introduction of evidence to clarify 
ambiguity the interpretation is for the jury, Keyser v. Weintraub, 157 Md. 437, 146 Atl. 275 
(1929). 

* Mitchell v. Lath, 247 N.Y. 377, 160 N.E. 646 (1928) (“in equity”); Danielson v. Bank of 
Scandinavia, 201 Wis. 392, 230 N.W. 83 (1930). 

23 Susquehanna S. S. Co. v. Anderson & Co., 239 N.Y. 285, 145 N.E. 381 (1925), and 220 
App. Div. 777 (1927), aff’d 248 N.Y. 633 (1928) (reformation for the jury; a minority view); 
Lewitt & Co. v. Jewelers’ Safety Fund Society, 249 N.Y. 217, 164 N.E. 29 (1928) (a determina- 
tion by a judge). 
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ever. It must, of course, come to the attention of the promisee at some 
time to be a promise in our sense. The words may, however, conceivably 
create legal consequences even before they come to his attention. There is 
perhaps, therefore, an arbitrary element in the definition of offer sug- 
gested; as an offer, according to this definition, may be made without ref- 
erence to any expression of assent or acceptance whatever. It should, 
however, be noticed that any such a promise may be rejected. 

A formal, sealed writing, purely beneficial to the promisee, may accord- 
ing to the implications of some decisions be partly effective even without 
a parting with the possession of the instrument, and before its execution 
has come to the attention of the promisee. Parting with possession of an 
instrument is indeed generally required; but there is considerable author- 
ity that such a formal act, is “effective,” subject to rejection, before the 
promisee knows of it.*4 The situation is a rare one, and the rule—while 
perhaps sensible—of limited application. It serves as a reminder, however, 


4 Similar rules apply to the consequences of the acts sufficient for legal “delivery,” in 
handling ‘‘commercial specialties.” In fact, there was usage and so agreement in advance on 
the effect of action short of physical riddance of possession, in creating obligations expressed 
in an insurance policy, and this understanding was given effect, in one leading case, Xenos v. 
Wickham, L. R. 2 H. L. 296 (1867). The cases dealing with the necessity for “delivery” of ne- 
gotiable paper do not distinguish systematically between the effect of delivery on a promise and 
its effect on a grant; and generally the rules applicable to sealed obligatory writings and com- 
mercial specialities are closely correlated with the rules applicable to grants. Two Illinois cases 
dealing with grants are therefore suggestive. In one an unqualified act falling short of physical 
riddance of possession, and not assented to in advance nor at the significant time afterward, 
was held, at least alternatively, to effect a purely beneficial grant of rights in a negotiable note, 
subject only to rejection, Williams v. Galt, 95 Ill. 172 (1880). In another, unqualified riddance 
of possession without assent was held not sufficient to effect a purely beneficial chattel mortgage 
described in the paper in question, Talty v. Schoenholz, 323 Ill. 232, 154 N.E. 139 (1926). 
The cases are inconsistent with each other, and with the authorities, which regard unqualified 
riddance of possession as necessary and sufficient, subject to rejection, for the creation of a 
purely beneficial obligation or grant by the use of specialty writings. They are, however, in- 
structive in reminding us emphatically how arbitrary or at least conventional is the sweeping 
requirement of common law acceptance, apart from the equally arbitrary or conventional 
requirement of consideration, in “simple contracts,” Some Aspects of Delivery: Specialties and 
the Uniform Written Obligations Act, 3 Univ. Chi. L. Rev. 488 (1936). It should be noticed, 
however, that it is odd to give legal effect to words which have not yet satisfied the definition 
of promise by coming to the attention of an addressee; and if the result is to prevent an actual 
change of mind before this time, it is unnecessary and unfair, note 30 infra. But that there 
is nothing unthinkable in making a promise binding without common law acceptance appears 
further in the treatment of preincorporation stock subscriptions, perhaps even originally the 
result of statute, and the treatment of bids under familiar statutes. Richelieu Hotel Co. v. 
Int'l Military Encampment Co., 140 Ill. 248, 29 N.E. 1044 (1892) (with an element of “estop- 
pel,” which appears, however, not to be clearly operative, under the Illinois decisions to be re- 


ferred to later); Wheaton Bldg. Chamber Co. v. Boston, 204 Mass. 218, 90 N.E. 598 (1910). 
See Ill. Rev. Stat. (1939) c. 32, § 157.16. 
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that a promise itself may be fully effective on communication, without 
even mere assent on the part of the promisee, to say nothing of common 
law acceptance. 

Very commonly, though by no means always, a business offer does, how- 
ever, indicate an understanding on the part of the offeror that his state- 
ments are to be relied on subject to a condition about an exchange or 
promise of exchange on the part of the offeree. The offer may on the other 
hand be “expressly” or “impliedly” a firm offer. That is, it may include a 
promise that the offer shall be kept open for a specific or reasonable time. 
In the absence of form, consideration, or estoppel such a promise is not 
binding at common law. Its treatment will be discussed more fully later. 

The business offer which does not contain affirmative indications that 
it is to be firm, suggests—as has been said—the presence in every provi- 
sion of important conditions. It may perhaps be relied on only to a lim- 
ited extent. The offeror may often be understood as saying: “I make you 
this promise now; but it will become ineffective if I let you know of a 
change of mind before you have agreed on our bargain, or if you do not 
agree within a reasonable time, or if you reject the offer, or—what amounts 
to the same thing—try to make a different bargain from the one I have 
suggested.” 

The recognition of the conditional character of many offers enables one 
to see the good sense in some decisions which at first appear to depend on 
rather arbitrary notions of acceptance and consideration. If one agrees 
to give something in exchange for a promise to extend the payment of a 
debt, actually refraining from collecting without the promise to refrain, 
neither satisfies the condition of the offer nor amounts to reasonable reli- 
ance.’ A seller similarly may often have good reasons for wanting to feel 
free to revoke his offer up to the moment when the buyer acts or promises 
in some specified way in return. If an offer is to be understood as reserving 
this right, the reservation should, of course, be given effect. It may fur- 
ther be ordinary business understanding that an offer for a bargain is 
revocable until the bargain is made,” and to this extent, our common law 
view is sound. To say, however, that a firm offer will not be given effect 
according to its terms, is something quite different. 

The standard common law view is, of course, that an offer is not bind- 
ing until the precise act is done or the specific promise made which is asked 
for in exchange. The limitations and difficulties of this view appear in two 


2s Edgerton v. Weaver, ros Ill. 43 (1882). 


26 James Baird Co. v. Gimbel Bros., 64 F. (2d) 344 (C.C.A. 2d 1933) (at least an alterna- 
tive, and it seems the controlling ground of decision). 
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sets of cases. In both, there appears the influence of a business notion that 
somehow in some circumstances an ordinary offer becomes irrevocable and 
firm at some point prior to common law acceptance. 

One line of cases involves the offer to make a return for a continued act 
or series of acts, and the effect of attempted revocation after the action has 
been commenced and before it has been completed. By the aid of various 
artificial efforts at “construction,” most writers have sought to find some 
way of protecting the offeree, and courts, in the few cases which have been 
presented, have contrived in a more or less confused way”’ to hold the 
offeror bound. As in the case of the common law auction without reserve, 
we seem to have here an example of estoppel, which may be reserved for 
discussion later.”* 

A somewhat more striking and more familiar situation is presented by 
the contract by correspondence. If an offer asking for a promise in return 
is sent by particular means of communication, and a “communication” 
corresponding with the terms of the offer is dispatched by the same means 
by the offeree, his “communication” is said to be an acceptance from the 
moment it is dispatched. However our working notions are considered, 
it is of course impossible to say that by words in a letter any real communi- 
cation or any return promise is made until the so-called letter of accep- 
tance comes to the attention of the offeror.2® The Anglo-American rule is 
in fact three rules. The first and most easily justified is a rule limiting the 
offeror’s power to revoke from the moment the acceptance is mailed. Here 
is an indication that offers, at least after a certain point, are or should be 
more commonly regarded as firm than one would expect from the ordinary 
statements of our law. The second rule puts the risk of loss on the person 
who has chosen the agency of communication. What has already been 
said about the assumption of risks of error in transmission seems to throw 
considerable doubt on the soundness of this rule. The third rule, if it is 
indeed a rule,*° is indefensible. It would prevent the offeree from destroy- 

7 As by going beyond the limits of a proper presumption of an exchange of promises, in 
the instructive situation in Los Angeles Traction Co. v. Wilshire, 135 Cal. 654, 67 Pac. 1086 
(1902). 

28 See Rest., Contracts §§ 27, 45, 90 (1932). 


9 Consider the difficulties faced in the original decisions, McCulloch v. Eagle Ins. Co., 1 
Pick. (Mass.) 278 (1822), which did not prevail, and Household Fire Ins. Co. v. Grant, L. R. 
4 Exch. Div. 216 (1879), which though dealing with a distinguishable problem, helped settle 
the law on this subject. 

3° Cf. Traders’ Nat’l Bank v. First Nat’l Bank, 142 Tenn. 229, 217 S.W. 977 (1920), noted 
in 9 A. L. R. 386 (1920); Guardian Nat’l Bank v. Huntington County State Bank, 206 Ind. 18s, 
187 N.E. 388 (1933), noted in 92 A. L. R. 1062 (1934); see note 24 supra, and notes 33, 45 
infra. A promisor and non-promisor are distinguished. 
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ing the effect of his acceptance by a communication which reaches the 
offeror ahead of the so-called acceptance.** 

The difficulties about silence and cross offers seem to have been exag- 
gerated. A recognition that promises are relatively simple affairs would 
dispel much of the mystery. For example, in the case of cross offers there 
seems to be little objection to what appears to be the New York rule, that 
such a set of promises may constitute a contract.* 

In the case of silence, it should be recognized that silence by itself, at 
least in the absence of a real intention to accept,** will hardly be given legal 
effect. Prior dealings, ordinarily involving initiative on the part of the 
offeree, appear in the cases in which silence has the effect, or some of the 
effects, of acceptance. Thus, the surrounding circumstances may make it 
unreasonable for an offeree to remain silent.*4 He should, in these cir- 
cumstances, anticipate that his conduct will be depended on by the offeror 
as indicating assent. It may be that in the same situation, after a period 
of silence, the offeree will not be justified in supposing that the offer re- 
mains effective or that he can depend on it. In such a case the offeree 


3* For a continental European lawyer’s approach to these rules, see Nussbaum, Compara- 
tive Aspects of the Anglo-American Offer-and-Acceptance Doctrine, 36 Col. L. Rev. 920 (1936). 
It is indicative of the uncertainties in this field that while an offer by correspondence which 
requests or even requires a promise in return, will be held binding before words are communi- 
cated, and thus before a promise is made, in return; yet in some classes of cases involving 
offers in return for acts at a distance, something more than the act has commonly been held 
necessary finally to bind the offeror. Cf. Midland Nat’l Bank v. Security Elevator Co., 161 
Minn. 30, 200 N.W. 851 (1924), which takes what seems the preferable minority view. 

*# Morris Asinof & Sons v. Freudenthal, 195 App. Div. 79, 186 N.Y. Supp. 383 (1921), aff'd 
233 N.Y. 564, 135 N.E. 919 (1922). But see Rest., Contracts §§ 23, 53 (1932). An advertised 
offer of reward, for example, must, however, commonly be read as addressed only to those who, 
with knowledge of it, though not necessarily because of it, do the requested things. 

33 A sensible pair of businessmen who each actually understood silence to conclude a bar- 
gain, without independent good reason for doing so, would be likely on ordinary second thought 
to feel considerable uncertainty about the matter; and their reasons for uncertainty ought 
from the start, it seems, to make it impossible to find the offer and acceptance which are con- 
ventionally required for a contract. The appearance of “subjective” theory in the Restate- 
ment of Contracts, Section 72 (1) (b), while at first sight harmless, might lead to unfairness 
in the case of second thought just suggested. So, if the offeror without independent good reason 
considers silence an acceptance, and the offeree at an appropriate time considers it acceptance 
also, but later changes his mind and then first communicates with the offeror; the offeree has 
done or omitted nothing which should ordinarily cause harm, and there seems no adequate 
basis for liability; cf. note 30 supra. Somewhat comparable difficulties may occur in the appli- 
cation of the rule stated in Restatement of Contracts, Section 63. Suppose, for example, an 
offeror’s attempted revocation after or before a not unreasonable time for response, and before 
a reasonable time for notification after complete performance rendered with intention to accept 
an offer for and in effect conditioned on a return promise. On “objective” theory should not 
the revocation be effective? See notes 25, 26 supra. 


34 Cole-McIntyre-Norfleet Co. v. Holloway, 141 Tenn. 679, 214 S.W. 817 (1919). 
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might be bound, though the offeror is not bound.*s The treatment of si- 
lence on the part of an offeree as a “tort” would thus express the resulting 
relationships.** 

Finally we are in a position to remind ourselves that, as the Restate- 
ment says, “A contract is a promise or a set of promises for the breach of 
which the law gives a remedy, or the performance of which the law in some 
way recognizes as a duty.’’37 


4. LAPSE AND REVOCATION 

An offer may lose its legal effect by lapse, revocation or dissent. 

Lapse is a matter of objective interpretation. Either circumstances or 
words or both, may indicate how long an offer may be depended on.** 
Thus, for example, in case of an offer by mail to be accepted within a 
named period, the question may arise whether the period begins to run 
from the date of the letter, its postmark, its receipt, or a reasonable time 
from date or postmark in view of the ordinary course of mail.*® Generally, 
one of the last reasonable time solutions will be preferable; and tests of 
when an offer is first effective and when an acceptance takes effect have 
at most only some relevance. 

Similarly, in the absence of the peculiar practical factors which deter- 
mine the effect of starting to communicate an acceptance, the normal ob- 
jective test applies to the time of revocation. A revocation is not effective 


until fully communicated and Mr. Justice Holmes says “‘it would be mon- 
strous” to follow a different rule.“ That a different rule has been followed 
in cases of advertized offers and in dealing with the effect of an offeror’s 
death,” serves only to emphasize the justice of Mr. Justice Holmes’ ob- 
servations. 

Unlike an indirect offer, acceptance, or rejection, an “indirect revoca- 
tion” may be effective.“ The effect of an indirect revocation is perhaps 


38 Professor Llewellyn, in an instalment of his current series in the Yale Law Journal, makes 
and develops this suggestion. 

36 Cf. Bradley v. Federal Life Ins. Co., 295 Ill. 381, 129 N.E. 171 (1920). 

37 See Rest., Contracts § 1 (1932). 

38 Loring v. Boston, 7 Met. (Mass.) 409 (1844); In the Matter of Kelly, 39 Conn. 159 (1872); 
Van Camp Co. v. Smith, ror Md. 565, 61 Atl. 284 (1905). 

39 Cf. Caldwell v. Cline, 109 W.Va. 553, 156 S.E. 55 (1930). 

4° Brauer v. Shaw, 168 Mass. 198, 46 N.E. 617 (1897). 

4* Jordan v. Dobbins, 122 Mass. 168 (1877); cf. Shuey v. United States, 92 U.S. 73 (1875). 


# Dickinson v. Dodds, L. R. 2 Ch. Div. 463 (1876). Threlkeld v. Inglett, 289 Ill. 90, 124 
N.E. 368 (1919), seems contra, though the facts as to notice are not clear, and there is an ele- 
ment of estoppel which is not relied on and which is not controlling under the Illinois au- 
thorities. 
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more comparable to lapse than to ordinary revocation. It indicates to 
the offeree that he can no longer depend on the offeror’s promise. The rule 
seems not unfair, and might perhaps be extended in clear cases to apply 
to other kinds of communication. 


5. DISSENT 


An offer loses its force, further, upon the communication of dissent. 
The offeror may then feel safe in making new arrangements, inconsistent 
with his previous proposal. 

In case of doubt, an ambiguous response to an offer is a rejection. The 
cases indicate the other possibilities. There is, of course, the simple ac- 
ceptance, conforming precisely to the terms of the offer. There is the in- 
quiry, and the related mere request. While a counter-offer for present pur- 
poses is treated as a rejection, there is the possibility of a counter-offer 
expressly avoiding a rejection; and there appears to be no difficulty about 
giving such a communication its intended effect. Moreover, there is the 
possibility of combining an acceptance with a counter-offer; and apt words 
for this purpose should be regarded. 

Nevertheless, with these alternatives available, the disposition seems 
to be to treat doubtful responses as rejections.*? While it might appear at 
first that the result is to make the author of the communication use clear 
words at his peril, this approach would be inconsistent with the disposition 
to treat communications as invitations to deal rather than offers. The 
principle which seems to reconcile the cases dealing with first communica- 
tions and those dealing with responses seems to be the one already sug- 
gested in connection with offers. In case of doubt, a disposition to leave 
parties free from liability or risk of liability appears in the cases. To over- 
come this disposition, a party seeking to impose liability has a kind of 
burden of argument comparable to the burden carried by a plaintiff in a 
negligence action. 

Like a revocation, a rejection presumably takes effect in the normal 
way on the completion of a communication.“ The adjustment of this 
normal rule to the unusual acceptance rule, in cases of correspondence, 
presents an interesting difficulty. The mailing of a rejection, followed by 
the mailing of an acceptance, followed by receipt of the rejection, followed 
by receipt of the acceptance, would, by one kind of mechanical treatment 
of conceptions, leave the parties bound. Such a rule would occasion con- 

43 Cf. Langellier v. Schaefer, 36 Minn. 361, 31 N.W. 690 (1887); Butler v. Foley, 211 Mich. 
668, 179 N.W. 34 (1920). 

44 Cf., however, Hunt & Co. v. Higman, 70 Iowa 406, 30 N.W. 769 (1886). 
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siderable risk of unfairness to the offeror. Accordingly, it seems likely 
that in such a case the rejection would be held effective.* This solution 
is a further indication of the unfairness and inconsisteacy with objective 
theory of any rule which would prevent an offeree from effectively with- 
drawing an acceptance from the mails or rejecting an offer by a communi- 
cation sent after the mailing of an acceptance but reaching the offeror be- 
fore receipt of the so-called acceptance. 


6. PERFORMANCE OR BREACH 

In considering the general theory of promises, and its part in contract 
law, some attention should be paid to the significance of breach as an ele- 
ment in the sequence of events which may create liability. The effect of 
conduct in anticipation of the time of performance, which creates uncer- 
tainty about performance, illustrates the significance and nature of 
breach. 

The rule that such conduct may create a present cause of action for 
damages as for breach of the entire contract appeared in 1853.*° In a case 
arising out of a bilateral employment contract, it was held that the em- 
ployer’s flat refusal to perform in advance of the time for any performance 
gave the employee a basis for an action commenced before the time of per- 
formance. The opinion depends, to a considerable extent, on the correct 
view that such conduct may give an excuse for the other party or create a 
necessity for efforts to mitigate damages; and these two observations ap- 
pear to be identified, improperly, with the conclusion that the cause of 
action arises at once. Similarly, a present breach coupled with refusal to 
perform obligations maturing later, creates a present cause of action for 
breach of the entire contract; here, whenever it is also an excuse for non- 
performance on the other side. 

The doctrine of “anticipatory breach,” in both its forms, is thus treat- 
ed, unnecessarily, as corresponding in some way to supposedly parallel 
notions of excuse, damages and, sometimes, perhaps, procedural rules gov- 
erning the “splitting” of actions. The most striking trace of the origin 
of the doctrine is the rule that in both its forms it applies, according to the 
accepted view, only where the anticipatory conduct is an excuse for an- 
other party to a bilateral contract. The rule is thus, according to the ac- 
cepted view, not applicable to independent obligations, to unilateral con- 
tracts, to bilateral contracts performed on one side or to negotiable instru- 
ments (with the exception, perhaps, of a similarity in the dishonor of 

45 See Rest., Contracts § 39 (1932); note 3o supra. 

4° Hochster v. De La Tour, 2 El. & Bl. 678 (1853). 
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bills). The arguments most commonly advanced for the doctrine would 
seem, indeed, to apply to all such transactions. A maker’s announcement 
that he will not pay a note, before the time when it is due, may, indeed, 
have serious consequences. It is true that to hold him in advance of the 
due date would require him to do acts which he never clearly promised to 
do. The same thing may, however, be said in any case of anticipatory 
breach. It is not apparent that acceleration on anticipatory repudiation 
would create any more problems about negotiability than the familiar con- 
tractual provisions for acceleration. 

Because the doctrine always results in enforcing an obligation to do 
something a little different from what the promisor has in terms under- 
taken, it is not surprising that the promisor is allowed some opportunity 
for correcting the effect of his anticipatory conduct. In the case of wholly 
anticipatory conduct, for example, the promisor will not be liable, if, 
before the promisee has brought action or otherwise changed his position, 
the promisor retracts or corrects his repudiation. That the promisee has 
merely in terms elected to take advantage of the repudiation, without ac- 
tually otherwise changing his course of conduct, makes no difference. So, 
the promisee’s election in terms not to take advantage of the repudiation 
has no effect if subsequently, before retraction, the promisee does change 
his position. In the case of present breach, coupled with anticipatory re- 
pudiation, somewhat comparable rules presumably apply, in view of the 
general principles governing excuse. 

It used to be said that a very clear-cut refusal is necessary if a wholly 
anticipatory repudiation is relied on as giving a cause of action. The sale 
of the subject matter of an executory contract of sale is said, however, to 
give rise to a cause of action; and this, with other indications, seems to 
show that the repudiation is effective if it would destroy the normal sense 
of security of the ordinary man. While less emphatic, wholly anticipatory, 
conduct will serve for an excuse, it is not clear that there should be any 
distinction between the doctrines in this respect. 

The peculiarity of the rules governing anticipatory breach has suggested 
that it should be classified separately as a tort rather than any ordinary 
breach of contract.‘7 Whatever may be said on the problem of classifica- 
tion, the phenomenon indicates strikingly the importance of psychologi- 
cal and practical reliability in promises. Anticipatory repudiation de- 
stroys reliability, and is thus not unnaturally given the consequences of 
breach of contract. An opportunity to retract before change of position 


47 Compare Hochster v. De La Tour, 2 El. & Bl. 678 (1853) with Lumley v. Gye, 2 El. & BI. 
216 (1853), in the same volume of reports. 
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may be appropriate. With this qualification, it seems likely that the con- 
sequences of anticipatory repudiation will be extended in the future. It 
should be observed, however, that in some situations, as in the case of dis- 
ability insurance, the allowance of anticipatory damages may properly 
be refused on the ground that the traditional equitable remedy of specific 
performance or the declaratory judgment is more adequate to give the 
parties just what they expected than the action for damages. 


7. DAMAGES AND SPECIFIC PERFORMANCE 

The examination of breach leads naturally to reflection on the kinds of 
harm which breaches may occasion, and the different remedies available 
for breach and threatened breach.‘ 

The land contract and its treatment illustrate possible alternatives. 
In case of an ordinary default, the purchaser has been held entitled only 
to restitution and not to damages compensating him for the loss of ex- 
pected gains, in many jurisdictions.*° In case of a default motivated by 
bad considerations, the purchaser can recover expectation damages.* As 
a matter of course, mostly as the result of historical accident, the purchaser 
has the remedy of specific performance, whether or not damages would be 
“adequate” as a remedy.” 

The alternatives thus appear rather sharply distinguished in this line 
of cases. Generally, a party has some choice of remedies in proceeding 
against the other party for default. In a more rational system indeed 
choice would not be required; and different kinds of protection would be 
cumulative, subject to safeguards against double accounting and double 
recovery. As it is, a disappointed promisee may choose between an action 
for restitution and an action for expectation damages. The right to restitu- 
tion is indeed limited in various ways, for example, to prevent shifting all 
the loss of a bad bargain to the party in default in certain cases, as by 
making him pay more than the contract price.‘ Again it is commonly 

48 New York Life Ins. Co. v. Viglas, 297 U.S. 672 (1936). Compare the unpersuasive opinion 


in Gephardt v. Metropolitan Life Ins. Co., 213 Iowa 354, 239 N.W. 235 (1931). See 5 Willis- 
ton, Contracts, § 1330A (rev. ed. 1937); note 65 infra. 

49 The treatment of damages in this section consists of observations on selected important 
parts of Fuller and Perdue, The Reliance Interest in Contract Damages, 46 Yale L.J. 52 
(1936), 46 Yale L.J. 373 (1937). The extent to which underlying ideas are clarified by an 
examination of different kinds and measures of harm, appears clearly in these excellent articles; 
together with the references necessary for a further study of these topics. See also Mason, A 
Theory of Contract Sanctions, 38 Col. L. Rev. 775 (1938). 

S° Flureau v. Thornhill, 2 W. Bl. 1078 (1775). 

5* Seidlek v. Bradley, 293 Pa. 379, 142 Atl. 914 (1928). 

5 Kitchen v. Herring, 7 Ired. Eq. (N.C.) 190 (1851). 

53 See Rest., Contracts §§ 350, 351 (1932). 
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said that mere expense of preparation cannot be recovered as restitution 
from the party in default, where he has received no part of what would, 
in common speech, be called performance.* 

Here appears an element of harm which has not commonly been ex- 
plicitly isolated in our judicial discussion of damages. It is easy to see that 
the party in default should make repayment for any benefits which he has 
received, preferably at their market value at the time of default, subject 
perhaps to the limitations referred to. Repayment for a gain made at the 
expense of another, and not depending on the terms of an “equal” bargain 
or a gift is, subject to some limitations, required by the assumptions of 
our system of property. Moreover, when it is observed in isolation, the 
harm done by the cost of preparation which results in no benefit to the 
other party, is equally a proper subject for compensation when the other 
defaults. Here, in reliance damages, the relation between “tort” and “‘con- 
tract” is exemplified, and we are reminded that if tort analogies have 
played an important part in the history of contract, they are likely to be 
recognized when they appear in the modern law. 

Accordingly, it is clearly recognized that where the defaulting party has 
received some benefit from the other party, and where the other party 
seeks restitution, an item for expense of preparation in addition to the 
items for benefit received may be added to the plaintiff’s relief. Indeed, 
where the plaintiff recovers restitution for part performance under a con- 
tract unenforceable because of the Statute of Frauds, he may recover re- 
liance damages as well.55 The result seems sound, though it may depend 
psychologically on a dubious association between the idea of enforcement 
and the idea of expectation damages. Similarly, a plaintiff recovering 
restitution for part performance under a contract frustrated by impossi- 
bility, has been allowed to add an item for reliance damages.** This result 
seems more questionable. The other party is not at fault in occasioning 
reliance and then not performing. Both are the victims of mischance, and 
both should be treated equally with respect to reliance damages, by an 
equal division of reliance losses. The variety of situations in which resti- 
tution is proper may indeed be distinguished by considering whether in 
particular cases an item for reliance damages should also be recoverable. 

As in the case of restitution, the recovery of reliance damages will not 

54 See Rest., Contracts § 348 (1932). 

5s Randolph v. Castle, 190 Ky. 776, 228 S.W. 418 (1921); People’s Nat’l Bank v. Magruder, 
77 Fla. 235, 81 So. 440 (1919). 

56 Moore v. Robinson, 92 Ill. 491 (1879). Professor Page in conversation early suggested 
the practical good sense of splitting some of the losses occasioned by impossibility somewhat as 
in comparable admiralty cases. See note 17 supra and infra, pt. II, notes 121, 125. 
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be permitted to shift the loss of a bad bargain entirely to the defaulting 
party. If expenses have been incurred in preparation for performance of 
the contract which is the subject of litigation, they may be recovered, not 
by way of restitution, but as an ordinary item of damage. Recovery will, 
however, be so limited as to prevent the plaintiff from getting more than 
he would have done had the contract been performed. If, however, in re- 
liance on the contract which is the subject of litigation, the plaintiff has 
made preparations for transactions with others than the defendant, it 
may be that he will be allowed to recover by way of reliance damages in 
such a way as to put him in a better position than he would be given by 
either restitution or expectation damages.5’ 

The matter cf course appearance of items of reliance damages in actions 
not described as actions for restitution, indicates considerable doubt about 
the supposed rule that reliance damages cannot be recovered in actions for 
restitution except as additions to a recovery for benefits conferred. 

Restitution and reliance damages are, indeed, not thought of as “‘nor- 
mal’’ contract damages. The function of contract damages which first 
occurs to ordinary lawyers, is to put a plaintiff in as good a position as he 
would have been in had the defendant’s promise been carried out. 

A limitation on this measure of recovery indicates further the possibility 
of alternative treatments of damage, and also brings out clearly the func- 
tion of familiar expectation damages. Expectation damages, and presum- 
ably reliance damages as well, are subject to the limitation that loss re- 
sulting from any peculiar situation in which the plaintiff finds himself can 
be recovered only if certain circumstances appear. If a plaintiff has in- 
curred expense in preparation for the performance of another contract, the 
expense may be so extraordinary that a question arises as to whether a de- 
fendant who knew nothing of the plaintiff’s plans should pay for it. More 
strikingly, a plaintiff may have relied on the performance of a contract to 
enable him to make some profit on other transactions or avoid some loss 
in other affairs, of which the defendant, at the time of his promise, and 
perhaps also at its breach, was quite ignorant. Normally, it is thought, a 
defendant will compensate the plaintiff for the loss of his bargain if he 
pays according to a measure roughly expressed by the difference between 
contract price and market price. If the defendant is to compensate the 
plaintiff, for example, for loss of unusual gains, a limit on such compensa- 
tion seems called for. Replacing an old foreseeability test,5* the tests ap- 
pearing in the modern decisions appear to depend on whether the defend- 

57 Nurse v. Barns, Raym. T. 77 (1664). 

58 Hadley v. Baxendale, 9 Exch. 341 (1854). 





i 


Sniiiacdannageend 


ee eee 


20 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ant indicated an assumption of the risk of these “consequential” losses, 
as by computing his compensation accordingly, or whether his breach was 
particularly blameworthy.** 

As has been said, the treatment of these consequential damage problems 
brings into relief the underlying notions of expectation damages. One 
purpose of restitution damages and the purpose of reliance damages is to 
put the plaintiff in as good a position as he would have been in had the de- 
fendant never made his promise. The purpose of expectation damages is 
to put the plaintiff in as good a position as he would have been in had the 
defendant kept his promise. The ordinary “tort” recovery is similar to 
the recovery of restitution or reliance damages, though occasionally—as 
in some actions for misrepresentation—something like expectation dam- 
ages appears in tort cases. 

In a discussion of the general theory of promises, some examination of 
the theory of expectation damages seems appropriate. Fuller and Perdue, 
in their article, “The Reliance Interest in Contract Damages,’ have 
made the outstanding American contribution to a discriminating discus- 
sion of the theories underlying contract damages. 

They observe that a good, and doubtless in many cases, a sufficient jus- 
tification for applying the measure of expectation damages, is that it is 
the surest and simplest device for protecting parties against the risks of 
reliance. Reliance is often difficult to prove, as one sees in some of the 
cases of promises or transfers merely to secure an existing obligation, and 
when proved it may be difficult to measure. The propriety of protecting 
people to the extent of their reliance on contracts is fairly apparent. It 
may well follow that in a commercial community the expectation measure 
should be applied without too much opportunity for considering whether in 
every case it is entirely appropriate. 

Apart from these considerations, there may be other justifications for 
the general application of an expectation measure. If one promises a child 
to take him to a baseball game, he may be much disappointed by default. 
The distress and insecurity occasioned in mature life by failure to keep 
promises may be an adequate reason for our judgment that contracts 
should be performed or compensation awarded in such a way as to give as 
nearly as possible the equivalent of performance. 

Again it is sometimes said that a credit economy depends, to a peculiar 
extent, on the keeping of promises, or at least of contracts, and so the 


59 See McCormick, Damages §§ 139, 141 (1935). 
e Fuller and Perdue, op. cit. supra note 49. 
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equivalent of performance should be given in case of breach. It is to be 
noted that if one understands credit in a limited sense, the force of this ob- 
servation is likely to be lost. Credit, in the sense of relations analogous 
to those of lender and borrower, could be taken care of by restitution. A 
more exact statement of the relations between our economy and expecta- 
tion damages, seems to depend on the observation that this is not only an 
industrial and credit economy, but also a risk taking, profit making, more 
or less gambling economy. This may mean not only that harmful reliance, 
in fluctuating markets, is best remedied by expectation damages, but also 
that the profits dependent on good guesses about the future are generally 
to be assured to the person who is willing to gamble on his judgment. 

For whatever reason, the ordinary man apparently thinks naturally 
that promises should be performed or the equivalent of performance given. 
An indication of the force of ordinary opinion is seen in reactions to those 
cases in which the availability of specific performance has been limited by 
illusory and historical considerations. 

There are perhaps good practical reasons for caution in decreeing the 
specific performance of employment contracts, though the difficulties sup- 
posed to surround the specific enforcement of “‘negative” provisions in 
such contracts appear to have been exaggerated. On the other hand, the 
objections to specific enforcement of building contracts™ or other contracts 
involving extended operations® appear to be the result largely of rational- 
ized historical caution on the part of chancellors. An extreme case of such 
rationalized caution is the mutuality doctrine of Lord Justice Fry, which 
appears now fortunately to have been eliminated from the law, and re- 
placed by a doctrine having its proper place in the rules governing excuse.® 

The rules just referred to are spoken of as rules limiting the ‘exercise 
of jurisdiction” by chancellors. There remain the older rules which are 
said to define the “jurisdiction” of chancellors. These rules appear to be 
the result of intuitive adjustments in the seventeenth century, following 
the great conflict between Coke and Ellesmere in England, They depend 


6: Lumley v. Wagner, 1 DeG., M., & G. 604 (1852). 

62 Jones v. Parker, 163 Mass. 564, 40 N.E. 1044 (1895) (within the recognized “exceptions”; 
but indicating doubt about the supposed “general rule’’). 

6s Union Pacific R. v. Chicago, R.I., & P.R., 163 U.S. 564 (1896). Here Chief Justice 
Fuller spoke of “the intolerable travesty of justice involved in permitting parties to refuse 
performance of their contracts at pleasure by electing to pay damages for the breach.” 

64 Epstein v. Gluckin, 233 N.Y. 490, 135 N.E. 861 (1922); Zelleken v. Lynch, 80 Kan. 746, 
104 Pac. 563 (1909) (agreements in contract for mining lease, treated like dependent agree- 
ments in lease; in the absence of threat of default by the plaintiff, “lack of mutuality” does 
not defeat his suit for specific performance). 
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on the peculiarities of English constitutional and judicial history. Their 
peculiarities of themselves hardly furnish an adequate basis for rules of 
law in the contemporary United States.*s 

If our justification of expectation damages is sound, it seems to follow 
that parties should normally be given not only an expectation equivalent, 
but the performance expected itself, so far as judicial machinery is avail- 
able for the purpose. Thus, a farmer who has agreed on the purchase of a 
particular flock of sheep, should not have to spend time proving that the 
flock is in some peculiar sense “unique.” If he wants the flock which he 
has selected, there seems to be no sufficient practical reason why a court 
should not order the person who has agreed to sell it, to deliver it on pay- 
ment of the price. The same observations apply to such a commercial 
transaction as a contract for the sale of corporate stock. 

One conceivable practical difficulty appears to require some notice. If 
contracts are generally specifically enforceable at the election of the plain- 
tiff, it may be thought that the consequences of the right to specific per- 
formance which appear particularly in land contracts, will appear in con- 
tracts generally, and thus produce troublesome confusion about “‘titles.”’ 
Where sheep are the subject of a known executory contract of sale, may a 
lender safely make an advance to the seller on the security of the sheep? 
Even an honest lender may hardly know. The history of “equitable liens” 
furnishes some warning of the difficulties which might follow an effort to 
apply to contracts, generally, the uncertain and sometimes unfair rules 
governing equitable “property”’ interests. 

Any legislation extending the remedy of specific performance should, 
indeed, explicitly guard against the dangers of uncertain and undiscrimi- 
nating development of notions of equitable property. It may be that 
protection against persons who “in bad faith” interfere with the perform- 
ance of contracts should be extended. Thus, Mr. Gye was enjoined from 

65 See 1 Holdsworth, History of English Law 461, 463 (3d ed. 1922); 5 ibid. 322 (1924). Of 
course, there are cases where damages give the only remedy necessary, beyond much doubt; 
and where the remedy of specific performance will seldom be sought, and should perhaps be 
denied. An example is the sale of standard commodities with active and open markets, G. C. 
Outten Grain Co. v. Grace, 239 Ill. App. 284 (1925). Similarly, there are cases where relief 
by damages gives entirely unsatisfactory results, and the practical effectiveness of a suit for 
specific performance (or declaratory judgment) should make that normally the exclusive rem- 


edy, note 48 supra. Cf. St. Regis Paper Co. v. Santa Clara Lumber Co., 173 N.Y. 149, 65 
N.E. 967 (1903). 


66 Cf. Bowman v. Adams, 45 Idaho 217, 261 Pac. 679 (1927). 
6 General Securities Co. v. Welton, 223 Ala. 299, 135 So. 329 (1931). 


68 Bowman v. Adams, 45 Idaho 217, 261 Pac. 679 (1927). Contrast the situation in Kelly 
. Central Hanover Bank & Trust Co., 85 F. (2d) 61 (1936). 
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interfering with Miss Wagner’s singing although it is not suggested that 
Mr. Lumley had, in any ordinary sense, a property in Miss Wagner. So 
co-operative marketing acts provide against interference with marketing 
agencies’ contracts by outsiders. A contract to break a contract is against 
public policy and unenforceable. The tort of inducement to break a con- 
tract is familiar. 

Such extensions should be made carefully, however, as even persons 
with knowledge of outstanding contracts may fall into legitimate confu- 
sion about priorities. Moreover, the interests of creditors, who are not 
safeguarded by doctrines of good faith and lack of notice, should be care- 
fully watched. Rules about retention of possession and delivery, for ex- 
ample, may take care of the worst imaginable cases; but, again, the history 
of equitable liens is a warning that unexpected preferences and priorities 
should be prevented. 

Moreover, the practical justification for the application to land con- 
tracts of principles governing “equitable titles,” is lacking in other classes 
of contracts. The land contract has become a useful informal means for 
the transfer of interests in real property, governed by rules analogous to 
the informal rules governing sales of chattels. The informal and practical 
sales law, for example, has no need of the superstructure of what is some- 
times loosely called “equitable conversion.” 

Legislation extending the remedy of specific performance should take 
account of these considerations. At the same time, there seems to be no 
need to wait on legislation; and no reason why the courts themselves 
should not explicitly liberalize relief by specific performance, expressly 
holding that the consequences of “equitable conversion’’ do not follow. 
Such a tendency would recognize the underlying theory of contracts and 


expectation damages applied in damage actions. It could be developed 
in a workmanlike way by the judges themselves.* 


* The second part of this article, dealing with limits upon promissory liability, will appear 
in the February issue. 





THE COLLECTIVE AGREEMENT FOR THE 
UNION SHOP 


Leon M. Despres* 


NKNOWN to the courts a half century ago, the “closed shop” or 

| | union shop contract has received increasing judicial attention, 

particularly during the last fifteen years. With union organiza- 

tion itself formerly illegal, the union shop contract was, of course, also 

illegal. With judicial acceptance of union organization, however, the judi- 

cial attitude toward the union shop contract has undergone an important 

and exceedingly interesting development, which it is the purpose of this 
article to trace. 

At the outset, a preliminary question of terminology is posed. Like its 
counterpart “open shop,” the term “closed shop” rings with overtones 
and conflicts; “open shop” and “closed shop” have become “but battle 
cries in the conflict between employers and labor organizations over the 
problem of unionization.’* Formerly the meaning of the terms “open shop”’ 
and “closed shop” was quite different from their present meaning. A 
“closed shop” was an unfair shop in which a union had forbidden its mem- 
bers to work; and an “open shop” was a shop in which a union permitted 
its members to work. Declaring a shop “open” was equivalent to calling 
off a strike or boycott.? The change in meaning occurred about 1890. Al- 
though perhaps first used by unionists, the term “closed shop” was seized 
upon by employers to obtain the greatest possible advantage in publicizing 
its unfavorable connotations. Trade unionists have often since condemned 
the term, saying that the only closed shop is the so-called “open shop” 
which is really closed to union members.’ “Open shop” and “closed shop” 
have thus become catchwords which obscure the underlying issues; and to 
avoid the use of those terms, this article will use the term “union shop,” 


* Member of the Illinois Bar. 

t Leiserson, Closed Shop and Open Shop, 3 Encyc. Soc. Sci. 568 (1930). It is estimated that 
about three million of the nearly eight million organized workers in the United States are work- 
ing under union shop conditions, Closed Shop and Check-off in Union Agreements, 49 Monthly 
Lab. Rev. 830 (1939). 

2 Series XXIX, Johns Hopkins University Studies in Historical and Political Science, no. 3, 
Stockton, The Closed Shop in American Trade Unions 14 (1911). 

3 Gompers, Annual Report to AFL Convention of 1903, quoted in Gompers, Labor and the 
Employer 112 (1920). 
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generally used by the United States Department of Labor’s Bureau of La- 
bor Statistics.‘ 

The “closed shop” or union shop is now generally understood to be a 
shop in which each employee is required as a condition of continuing 
employment to be a member of a designated union. A union shop contract 
is an agreement between a union and one or more employers establishing 
the union shop. Thus, for example, the great coal miners’ strike to achieve 
the union shop in the spring of 1939 was settled by the execution of an 
agreement between the United Mine Workers of America and most of the 
coal operators, providing in part: 

It is agreed that as a condition of employment all employees shall be members of 


the United Mine Workers of America, except those exempt classifications of employ- 
ment as provided in the contract.s 


There are many variations in the form of the union shop contract, but the 
essence remains as stated in this provision. 


I. THE ECONOMIC BACKGROUND OF THE JUDICIAL DECISIONS 


The judicial treatment of the union shop contract can be understood 
only when it is considered in the light of the economic background of the 
past century and the practical incentives determining the attitudes of 
employer and employed toward the union shop contract. The concentra- 
tion of capital and reduction of skill which began their development at the 
end of the eighteenth century reduced the isolated workingman to an in- 
significant unit and increased enormously the power, resources, and in- 
fluence of the large employer. To remove competitive underbidding by 
laborers, to gain the strength of.collective bargaining which comes with 
the creation of a reserve and the ability to withhold labor, and to secure a 
measure of control of market conditions in the field of labor, workingmen, 
although competitors with one another, formed unions; and there are now, 
according to one authority on labor relations, not less than seven principal 
classifications of shops on the basis of degrees of unionization :’ 

1. The closed anti-union shop, in which no union members are allowed 
to work. This is often referred to as the “open shop.” 

2. The preferential anti-union shop, where union members are occa- 


4 See, e.g., Trade Agreements 1927, Bureau of Lab. Statistics Bull. No. 468, at 2 (1928). 


54 L.R.R. 379 (1939); for a description of various forms of union shop agreements see 
Closed Shop and Check-off in Union Agreements, 49 Monthly Lab. Rev. 830 (1939). 


6 Blum, Labor Economics 373 (1925). 
7 Daugherty, Labor Problems in American Industry 458-60 (1938). 
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sionally tolerated, as long as they are decidedly in the minority and as 
long as the union is not engaged in active organizing. 

3. The true open shop, where union and non-union employees work, 
without union recognition. Except as a temporary transitional condition, 
it usually exists only in classrooms or in the minds of theorizers, according 
to Daugherty.® 

4. The shop where the employees are predominantly union members, 
and where there is recognition of the union. The railroads furnish an ex- 
ample of this type. 

5. The preferential union shop where union members are hired first and 
laid off last.° 

6. The union shop with an open union, where the employer is required 
to hire all available union members first, and where, if other persons are 
necessarily hired, they must become union members. Union membership 
is easy to obtain. 

7. The union shop with a closed union where every employee must be a 
member of the union and where the union has substantially effective con- 
trol over hiring policies by its rigid control over the admission of new 
members. This shop exists most widely where specialized skill is required 
and the productive process is still relatively untouched by the substitution 
of machinery, as in the printing industry. 

The period during which labor unions have developed, from the end of 


the eighteenth century to the present, has been called a period of “free 
competition,” and the concepts of freedom of competition prevalent at the 
beginning of the period have been generally appropriated by the courts and 
expressed as law. “Everyone has a right,” said the Supreme Judicial Court 
of Massachusetts in 1871,"° “to enjoy the fruits and advantages of his own 
enterprise, industry, skill and credit. He has no right to be protected 


8 See also Blum, Labor Economics 358 (1925). 


* The preferential union shop contract, which provides that union members shall be pre- 
ferred in hiring, laying off, and reinstating, leads rapidly to the almost exclusive employment 
of union members, Commons, Labor and Administration 90 (1913). It has received no sub- 
stantially different judicial treatment from the union shop contract. It may be enforced by in- 
junction in Georgia at the suit of the union (O’ Jay Spread Co. v. Hicks, 185 Ga. 507, 195 S.E. 
564 (1938)); it is equally objectionable with the union shop in Massachusetts (Folsom En- 
graving Co. v. McNeil, 235 Mass. 269, 126 N.E. 479 (1920)); and it has been held to come with- 
in the union shop proviso of the National Labor Relations Act (49 Stat. 452 (1935), 29 U.S.C.A. 
§ 158 (3) (Supp. 1938)) in Peninsular & Occidental Steamship Co. v. NLRB, 98 F. (2d) 411 
(C.C.A. sth 1938), cert. den. 305 U.S. 653 (1938) (for a critique of this opinion see Inter-union 
Disputes in the Shipping Industry, 48 Yale L. J. 10 (1939)); Waterman Steamship Co. v. 
NLRB, 103 F. (2d) 157 (C.C.A. sth 1939), cert. granted October 9, 1939. 

© Walker v. Cronin, 107 Mass. 555, 564 (1871). 
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against competition; but he has the right to be free from malicious and 
wanton interference, disturbance or annoyance.”’ And in 1923, the Su- 
preme Court of the United States through Justice Sutherland reiterated" 
that “surely the good of society as a whole cannot be better served than 
by the preservation against arbitrary restraint of the liberties of its con- 
stituent members.” 

Under this doctrine, courts permitted freedom to men of enterprise and 
industry to amass concentrations of wealth and power which gave them 
great collective bargaining strength in their dealings with the workingmen 
who sought to sell their labor power. The courts extended so widely the 
freedom of such men to contract that not only were they permitted to 
enter into unassailable contracts for the “open” or non-union shop” but 
the state and federal governments were declared to be powerless to affect 
this freedom by limiting legislation."* Conversely, however, the courts 
first outlawed all agreements for combinations of workingmen, then out- 
lawed the means of picketing and boycotts by which unions sought to 
gain their ends, and finally outlawed or refused to give complete effect to 
the contract for the union shop.* The attitude of the courts was pre- 
dominantly one of vigilance to protect employers and society against the 
union shop and the union shop contract and to protect employers in their 
right to contract for the non-union shop; but as union organization and 
the union shop contract established themselves in fact and exhibited 
certain characteristics beneficial to employers and to society, .judicial 
treatment changed. 

The union’s desire for the union shop contract rests fundamentally on 
the wish to secure intactness of organization and complete acceptance of 
unionization by the employer, so that the union may enjoy freedom from 
anti-union discrimination by the employer and from underbidding by non- 
union employees.’ The effective and complete organization which pre- 
vails in the successful union shop obviously tends to make the union able 
more effectively to obtain its ends of higher wages, shorter hours, satis- 
factory working conditions, sustained employment, and freedom from 
possible mistreatment. Union members feel also that all employees shar- 
ing the benefits obtained by union organization should share the expense 


*t Adkins v. Children’s Hospital, 261 U.S. 525, 561 (1923). 

2 Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917). 

13 Adair v. United States, 208 U.S. 161 (1908); Coppage v. Kansas, 236 U.S. 1 (1915). 
4 Landis, Cases on Labor Law 1-37 (1934). 


ts The Closed Shop, Nat’l Industrial Conference Board Studies in Personnel Policy No. 12, 
at 5 (1939). 
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of the organization. The union shop contract has been likened to a tariff 
wall erected to protect the gains of past labor struggles." Furthermore, 
since the union shop contract is now generally understood to be an im- 
portant goal of union activity, the union which has not achieved it is 
usually considered to have failed to achieve complete organizational suc- 
cess. The failure may, at times, be compensated for by other factors such 
as a high wage scale, great security of tenure, or such complete acceptance 
of unionization by the employer that conditions of employment are 
virtually equivalent to those in the union shop. Such compensating fac- 
tors exist in the cases of many of the railroad brotherhoods.*’ 

The union shop contract is not always an unmixed blessing to the 
successful union. By removing the incentive to keep continuously pre- 
pared for possible organizational attack by an employer, it may make a 
union less vigilant and thereby untrained and unfit for a later contest for 
better conditions. By creating a stable dues paying organization, it tends 
to enlarge the opportunities for official position within the union, and 
thereby often assists materially in subsidizing a union bureaucracy which 
sometimes grows apart from the membership. Some union leaders have 
even declared that they would prefer a true open shop, if it were possible, 
to the union shop." 

The employer’s opposition to the union shop contract comes principally 
from antipathy to collective bargaining in general’? or from a belief that 
the strength which comes from the union shop will be used as a weapon to 
force greater economic concessions later.”° 

The union shop contract is by no means always a detriment to the 
employer, nor is the attitude of employers exclusively one of unrelenting 
opposition. By removing the union’s fear of attack, the union shop con- 
tract permits the substitution of a degree of union-employer collaboration 
often directly profitable to the employer in terms of operating costs. It 
frequently tends to eliminate factional strife, periodic stoppages, and de- 
mands for compensatory concessions. These advantages have been widely 
recognized by many employers, who have entered into union shop con- 
tracts. Furthermore, employers are often vitally interested in extending 
the union shop to competitors in order to establish substantially uniform 


*6 Commons, Labor and Administration 88 (1913). 

*7 Cummins, The Labor Problem in the United States 306 (1932). 

*8 Blum, Labor Economics 363 (1925). 

*9 4 Commons, History of Labor in the United States 491 (1935). 

2° The Closed Shop, op. cit. supra note 15, at 11. 

1 Tbid., at 1; Feller and Hurwitz, How to Deal with Organized Labor 11 (1937). 
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wage rates. Thus the employer who already has the union shop may be- 
come an enthusiastic champion of the union shop for other employers 
as a means of creating stability by lifting wage rates and other working 
conditions out of competition. 

The social advantage of the union shop contract lies in the industrial 
peace which it tends to promote. When strong workingmen’s and em- 
ployers’ organizations establish suitable voluntary machinery for the set- 
tlement of differences, the chances of eliminating work stoppages and 
maintaining industrial peace are tremendously increased.” It is true that 
when bargaining between strong organizations fails, the result may be an 
industrial war of greater proportions than would otherwise be the case; 
but the better organized a union is, the smaller is the chance that a 
quarrel will mature into a strike. This advantage of the union shop was 
certainly implicitly recognized by the Supreme Court in its approval of the 
industrial peace attained by the Amalgamated Clothing Workers of 
America in the New York men’s clothing market.*4 Strong unions with 
union shop contracts often tend also, at least in their immediate effect, to 
raise wages, shorten hours, and increase efficiency, both in the individual 
plant and in the industry.** This factor was also commented on by the 
Supreme Court in connection with the Amalgamated Clothing Workers of 
America. Certain social disadvantages of the union shop contract occur in 
fields where the existence of special skills sometime permits the union to 
acquire apparently complete control of the labor supply and thereby to 
restrict the influx of new workers, fix an inordinately high wage, and 
resist technical improvements. Such restrictive activity tends to create 
price bottlenecks in times of prosperity and to aggravate unemployment 
in times of depression. Unions and employers sometimes enter into 
strange alliances, having price fixing as well as collective bargaining 
aspects, and such alliances often result in double sided monopolies. But 
not every restrictive provision constitutes an undesirable monopoly.” In 
fact, by the very nature of labor, a closed union can never gain as com- 
plete a monopoly as other forms of monopoly. It has been doubted wheth- 

* Blum, Labor Economics 241 (1925); 1 Marshall, Elements of Economics 406 (2d ed. 
1896); Pigou, Unemployment 131 (1913); see testimony of Louis D. Brandeis in S. Doc. 415, 


at 7681, 64th Cong. rst Sess. (1916) (Final Report of Committee on Industrial Relations), 
quoted in 50 Harv. L. Rev. 1071, 1075, note 14 (1937). 


23 Marshall, op. cit. supra, note 22. 

24 NLRB v. Friedman-Harry Marks Clothing Co., 301 U.S. 58, 74 (1937). See Abelow, 
The Closed Shop in New York, 7 Brooklyn L. Rev. 459, 460 (1938). 

2s Marshall, op. cit. supra note 22, at 394, 418. 

26 Clark, Social Control of Business 447 (1926). 
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er any closed union could be successful for any substantial period without 
the collusion of employers.*? Furthermore, in the great unskilled trades 
and in industries subject to foreign competition, unions can not approach 
an effective degree of monopoly.** The ease with which persons can enter 
the unskilled trades would prevent a union from obtaining control of the 
labor supply unless it included every potential worker. The presence of a 
foreign product ready to compete with the product of a domestic industry 
would sharply limit the effectiveness of union control of domestic labor. 
The union could obtain no permanent concession beyond the point at 
which the foreign product would be cheaper. Courts which reject the 
union shop contract often rest their rejection on the disadvantages of a 
union labor “monopoly” both in its general social effect and in its par- 
ticular effect on individuals who are excluded from the union or who have 
not joined it. There has been little tendency in judicial opinions to dif- 
ferentiate the “monopolies” of a closed union which has acquired a union 
shop contract of a highly restrictive nature in a field requiring special skill 
and the open union which has achieved a union shop contract in an 
unskilled or competitive field where a genuinely effective monopoly is 
virtually unattainable. Nevertheless, this differentiation seems to have 
been implicitly recognized in some of the most recent decisions. 

The earliest judicial attitudes toward the union shop contract coincided 
with the opposition of employers and the general objection to the closed 
union in fields requiring special skill. The latest judicial attitudes have 
coincided with the favorable attitudes of many employers and the general 
approval of results obtained when the union shop contract is made with 
an open union in an unskilled or competitive field. In the development of 
the union shop contract, the National Labor Relations Act must be con- 
sidered as a legislative landmark evidencing an exceedingly important 
change in the general attitude. It indicates a wide acceptance of the prin- 
ciple of the voluntary union shop contract and creates new requirements 
designed not to prevent the union shop contract but to create assurances 
that the contract shall be executed by a labor organization which is 
actually the designated representative for all the employees involved.”® It 
would seem that only such free labor organizations could have the strength 
required to promote the industrial peace and avoid the monopolistic ex- 
clusion which have constituted respectively the recognized social gain and 
evil of the union shop contract in this country. The importance of the act 

*7 Blum, Labor Economics 361 (1925). 

28 Marshall, op. cit. supra note 22, at 414-15. 

29 See pp. 44-6 infra. 
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lies, of course, not only in the fact of its enactment** but in its complete ap- 
proval by the Supreme Court despite the court’s earlier and unequivocal 
insistence, qualified only by a dictum in 1930,* on judicial protection 
against any legislative interference with employers’ anti-union contracts. 
It is significant that the court’s approval on April 12, 1937, came after an 
unparalleled unionization of unskilled workers. 


Il. THE DEVELOPMENT OF THE JUDICIAL ATTITUDE 
TOWARD THE UNION SHOP CONTRACT 

In cases dealing with the union shop contract, courts have not written 
economic treatises on the union shop. The expression of judicial attitude 
has been connected with discussions of specific legal questions. The fol- 
lowing are the most important questions which the courts have formulated 
as vehicles for the discussion of their attitude toward the union shop con- 
tract: (1) whether all picketing is unlawful if engaged in to compel execu- 
tion of the union shop contract; (2) whether an employee who is dis- 
charged by operation of the union shop contract has a cause of action 
against the union; (3) whether a union shop contract is in unlawful re- 
straint of trade; (4) how the union shop contract, once accepted, will be 
enforced; and (5) what privilege against interference is conferred on the 
employer party to the union shop contract. 

1. At the outset, attention should be directed to the phenomenon of the 
doctrine, which prevails in some jurisdictions, that striking, picketing, or 
boycotting which is otherwise lawful will be enjoined if engaged in to 
compel the execution of a union shop contract. This doctrine is applied 
in some cases where the proposed union shop contract would, if ex- 
ecuted, be declared to be valid and enforceable.** Of course, if the 
proposed union shop contract would be invalid and unenforceable, we 
should not be astonished to find a court enjoining striking, picketing, and 
boycotting to obtain the proposed invalid agreement. Many opinions 
which discuss the validity of union shop contracts were rendered in cases 

3° Legislative bodies have usually been more responsive than courts to the new develop- 
ments in the field, Blum, Labor Economics 72 (1925). 

3t Texas & N.O. R. v. Brotherhood, 281 U.S. 548, 570 (1930). 

32 NLRB v. Jones & Laughlin Steel Co., 301 U.S. 1 (1937); NLRB v. Fruehauf Trailer Co., 
301 U.S. 49 (1937); NLRB v. Friedman-Harry Marks Clothing Co., 301 U.S. 58 (1937); As- 
sociated Press v. NLRB, 301 U.S. 103 (1937); Washington, Virginia & Maryland Coach Co. v. 
NLRB, jor U.S. 142 (1937). 

33 Sayre, Labor and the Courts, 39 Yale L. J. 682, 695-9 (1930); Int’l Ticket Co. v. Wend- 
rich, 122 N.J. Eq. 222, 193 Atl. 808 (1937), aff’d 123 N.J. Eq. 172, 196 Atl. 474 (1938); Heit- 
kemper v. Central Labor Council, 99 Ore. 1, 192 Pac. 765 (1921); Webb v. Cooks’, Waiters’ & 
Waitresses’ Union, 205 S.W. 465 (Tex. Civ. App. 1918). 
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involving only striking, picketing and boycotting to obtain a proposed 
invalid agreement. But those courts which proscribe activities looking to- 
ward a union shop contract and which later recognize the contract’s 
validity when executed explain simply that the union’s purpose of inflict- 
ing injury on the employer by striking, picketing, or boycotting is not 
excused by the motive of obtaining the union shop contract.** In other 
words, although such courts will enforce the union shop contract once an 
employer has freely executed it, they will protect employers in general from 
certain kinds of union pressure designed to compel them to execute it. 
The general tendency to accept and enforce the union shop contract has 
led courts away from holding such activities to be unlawful. The Supreme 
Court of Pennsylvania, which formerly was deemed to hold such views,* 
changed its position in 1933, explaining that the union’s “primary aim was 
the protection of the employment of their members at the union rate of 
wage, while the means employed involved as a secondary purpose the 
injury of appellee’s patronage.”** In the absence of a statute specifically 
authorizing peaceful picketing’ courts will be quick to enjoin peaceful 
picketing or boycotting to compel execution of a union shop contract which 
would cover a working employer.** It should be recalled, however, that in 
such cases the relative bargaining strengths of the employer and the union 
may be quite different from the historic situation of a strong employer 
and defensive employees. 

Lately, a number of courts have denied unions the right to picket for 
the union shop contract in cases where no recent or present employee is a 
member of the union.*® The courts explain that since no labor dispute is 
involved between an employer and his employees, there is no privilege to 
picket. Doubtless these cases reflect a judicial desire to free employers 
generally from pressure to execute the union shop contract under such 
circumstances, for no court has yet, independently of statute, held a union 


34 E. g., Heitkemper v. Central Labor Council, 99 Ore. 1, 20, 192 Pac. 765, 771 (1921). 

3s Sayre, op. cit. supra note 33, at 696. 

36 Kirmse v. Adler, 311 Pa. 78, 85, 166 Atl. 566, 569 (1933). 

37 See Senn v. Tile Layers’ Union, 301 U.S. 468 (1937). 

38 Hughes v. Kansas City Motion Picture Machine Operators, 282 Mo. 304, 221 S.W. 95 
(1920); Parker Paint & Wall Paper Co. v. Local Union No. 813, 87 W. Va. 631, 105 S.E. g11 
(1921). 

39 Swing v. AFL, 372 Ill. 91, 22 N.E. (2d) 857 (1939); Keith Theatre v. Vachon, 134 Me. 
392, 187 Atl. 692 (1936), annotated in Supplement (1937) to Landis, Cases on Labor Law 
(1934); Simon v. Schwachman, 18 N.E. (2d) 1 (Mass. 1938); Lyle v. Amalgamated Meat 
Cutters & Butchers Workmen of North America, 124 S.W. (2d) 701 (Tenn. 1939); Safeway 
Stores v. Retail Clerks’ Union, 184 Wash. 322, 51 P. (2d) 372 (1935). 
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shop contract invalid solely because the union was not the designated 
representative of the employees; nevertheless the cases also reflect in part 
a new attitude of which the National Labor Relations Act is legislative 
evidence,*® namely that the social advantages of the union shop contract 
can be obtained only if the union is the properly designated representative 
of the employees. 

2. The courts have been most generous to the non-member employee 
who is found to have been discharged by operation of the employer’s obliga- 
tion under the union shop contract, and the number of cases of this cate- 
gory carried to courts of last resort seems to indicate that more substantial 
interests may at times have spoken through the pleadings of the non- 
member plaintiff. The factual situations are generally uniform and sim- 
ple: union members refuse to work or threaten to refuse to work with 
non-members; the employer and the union enter into an agreement for the 
union shop; employees who are not or do not become members of the 
union are refused employment. Although the discharge is effected by the 
employer and not by the union and although it is pursuant to a voluntary 
contract which the employer has executed with the union, liability for 
such discharges has been imposed on unions and not on employers. It is 
explained that since the employment is “at will,” the employer has the 
right to discharge the worker at any time. Sometimes the decision is based 
on the “monopolistic” character of the union shop contract. If monop- 
oly is really the gist of the action, the employer is a joint tort-feasor; yet no 
discharge case is found holding the employer liable. Most courts which 
impose a liability on the union explain that the union was motivated by 
“malice” or a wanton desire to interfere with the plaintiff’s employment 
and to procure his discharge, that the union’s conduct was wholly “un- 
justified,” or that the union “compelled” the employer to discharge the 
plaintiff.“ Some courts have refused to impose liability, saying that the 
union and the employer are free to contract and that the union acted not 
for the injury of the discharged plaintiff but for the legitimate advance- 
ment of its own interests.‘? Incidentally, some courts have denied re- 

4° See pp. 44-6 infra. 4 See pp. 36-41 infra. 

# Sutton v. Workmeister, 164 Ill. App. 105 (1911), which is probably erroneous, particular- 
ly in view of Kemp v. Division No. 241, 255 Ill. 213, 99 N.E. 389 (1912); Lucke v. Clothing 
Cutters’ & Trimmers’ Assembly, 77 Md. 396, 26 Atl. 505 (1893); Carter v. Oster, 134 Mo. App. 


146, 112 S.W. 995 (1908); Clarkson v. Laiblan, 178 Mo. App. 708, 161 S.W. 660 (1913); 
Erdman v. Mitchell, 207 Pa. 79, 56 Atl. 327 (1903). 


43 Clemitt v. Watson, 14 Ind. App. 38, 42 N.E. 367 (1895); Davis v. United Portable Hoist- 
ing Engineers, 28 App. Div. 396, 51 N.Y. Supp. 180 (1898); Tallman v. Gaillard, 27 Misc. 
114, 57 N.Y. Supp. 419 (1899); Kissam v. United States Printing Co., 199 N.Y. 76, 92 N.E. 
214 (1910); Roddy v. United Mine Workers, 41 Okla. 621, 139 Pac. 126 (1914); Local Branch 
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covery to the plaintiff because his employment was at will;** but the 
grounds of these decisions seem incorrect since it is now established that 
if interference with employment is actionable, the action is not defeated 
solely because the employment is at will.** The courts which have refused 
to impose a liability for the discharge of non-members recognized almost 
explicitly under the surface of the judicial expressions that the union shop 
contract had become a legitimate aim of unions and that the courts would 
not punish unions for pursuing it. On the other hand the foreseeable and 
actual effect of the decisions imposing a money penalty on the unions was 
to weaken the defendant unions by the financial loss, to deter other unions 
to some extent from seeking the union shop, and to encourage unions 
which obtained the union shop to open their doors to new members. 
Furthermore, by providing a basis for injunctive relief, the doctrine was 
used to extend judicial restraint of union activity looking toward the 
achievement of the union shop.** To the extent that the decisions exer- 
cised judicial restraint upon the union shop, they continued the judicial 
restriction of labor organization commenced in the eighteenth century; 
however, to the extent that they provided an incentive to keep unions 
open to new members, they may have furnished a corrective to restrictive 
tendencies within unions. 

A distinction might well be made in these cases between the discharged 
employee who has been unreasonably excluded from union membership 
and the discharged employee who has refused to join the union of his 
fellows. This question has occupied the courts’ attention but has not con- 
trolled decisions. One court which imposed liability stressed the unreason- 
ably high union initiation fee demanded of plaintiffs;*? another stressed 
the union’s continued exclusion of the plaintiff.“ A Massachusetts deci- 
sion refusing recovery emphasized that the plaintiff had never applied for 
admission to the union and that “by having as a part of its policy ‘the 
custom’ of not refusing membership to workmen who wish to join, such a 


No. 248 v. Solt, 8 Ohio App. 437 (1918); Underwood v. Texas & P. R., 178 S.W. 38 (Tex. Civ. 
App. 1915). 


44 Harmon v. United Mine Workers, 166 Ark. 255, 266 S.W. 84 and 1119 (1924); Cusumano 
v. Schlesinger, 90 Misc. 287, 152 N.Y. Supp. 1081 (1915). 


4s Truax v. Raich, 239 U.S. 33, 38 (1915); Moran v. Dunphy, 177 Mass. 485, 59 N.E. 125 
(1901). 


46 E.g., Erdman v. Mitchell, 207 Pa. 79, 56 Atl. 327 (1903). 
4 Fairbanks v. McDonald, 219 Mass. 291, 106 N.E. rooo (1914). 
4 Lucke v. Clothing Cutters’ & Trimmers’ Assembly, 77 Md. 396, 26 Atl. 505 (1893). 
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union avoids subjecting itself to this criticism” of refusing membership to 
competent persons.‘? One court even strained the interpretation of a 
union shop contract to read into it a provision requiring admission into 
membership of all existing employees.” The following statement of Vice- 
Chancellor Bigelow, buttressed by a quotation from the late Chief Jus- 
tice Taft, probably represents the present rationale of most courts: 

.... Labor unions may be divided into two groups. In that which includes de- 
fendant, the union is an exclusive club, run for the benefit of its members and those 
fortunate persons whom it may elect. Its policies are baldly selfish. The other group 
comprises those unions which welcome to their ranks all good men in the same line of 
work who will submit to the common discipline. They believe with Chief Justice 
Taft, “It is helpful to have as many as may be in the same trade in the same com- 
munity united, because in the competition between employers they are bound to be 
affected by the standard of wages of their trade in the neighborhood. Therefore, they 
may use all lawful propaganda to enlarge their membership and especially among those 
whose labor at lower wages will injure their whole guild.”’* While the policies of such 
unions are selfish, as are those of all business organizations, still they are so far en- 
lightened that they seek to aid their members by helping all workers in their trade who 
will join with them. They make contracts for exclusive employment of union men, 
not to create an artificial shortage in the labor market, but in order that there be no 
discrimination against union men; and that all the employees may share the financial 
burden which is an incident of organization, and so as to ensure a united stand in 
negotiations with the employer.* 


Although unions as voluntary associations may make their own admis- 
sion rules,’3 it would seem exceptionally important to make provision, 
perhaps in the union shop contract itself, that the union be kept open to 
new persons available for employment and seeking membership. This 
should do much to avoid the objection of courts adopting the view of 
Vice-Chancellor Bigelow, but may not avoid the penalties imposed by 
courts which cling to the older view restricting the union shop contract 
and penalizing the union for all discharges. Once the employee has joined 
the union, he is thereafter bound by its lawful workings** even though he 


49 Shinsky v. O’Neil, 232 Mass. 99, 104, 121 N.E. 790, 792 (1919). 
8° Dorrington v. Manning, C.C.H. Lab. Law Serv. § 18322 (Pa. Super. Ct. 1939). 
5 American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184, 209 (1921). 


% Wilson v. Newspaper & Mail Deliverers’ Union, 123 N.J. Eq. 347, 349, 197 Atl. 720, 
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53 Burke v. Monumental Division No. 52, 286 Fed. 949 (D.C. Md. 1922), app. dism. 270 
U.S. 629 (1926); Zaat v. Bldg. Trades Council, 172 Wash. 445, 20 P. (2d) 589 (1933). 

54 Ryan v. Hayes, 243 Mass. 168, 137 N.E. 344 (1922); O’Keefe v. Local 463, 277 N.Y. 300, 
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may thereby be deprived of employment; hence the principal reason for 
the importance of the many suits, not discussed here,*5 seeking to modify 
or set aside union expulsions or rules. 

Recognizing that there may be a distinction among discharges of non- 
member employees, Massachusetts has evolved a doctrine which serves to 
continue the verbal confusion of the opinions. If the union is found in fact 
to have acted to injure the non-member employee without justification, it 
is liable for damages.* On the other hand, if the purpose of the union shop 
contract is merely to give all the employer’s work to the members of the 
union, it is valid.’’ The distinction has been discerned by only one court 
outside of Massachusetts; and it was rejected.** There is really no dif- 
ference in fact between the two situations defined by the Massachu- 
setts courts. The doctrine bears little relationship to the actualities of 
the union shop contract discussed at the beginning of this article; nor 
has its application been consistent.** It appears that in Massachusetts, 
unions which succeed in negotiating the union shop agreement first have 
the employer discharge all employees, then complete the contract, and 
then have the employer re-employ the union members. Thus the prac- 
tical effect of the decision upholds the executed union shop contract. It 
can be said in general that the Massachusetts courts have proceeded from 
early hostility to the union shop contract to acceptance of many of its 
features,“ and now, under the Massachusetts Labor Relations Act™ to 
regulation of the union shop in the interests of assuring workers’ freedom 
of association. 

3. Much of the judicial discussion of the union shop contract has been 
directed to determining in each case whether the contract creates a 
“monopoly.” In this field, the word “monopoly” has become a strong 
competitor of “malice” as a preferred container of the courts’ ratiocina- 
tive processes. The Restatement of the Law of Contracts cautiously sug- 

55 See Oakes, Organized Labor and Industrial Conflicts 51-80 (1927). 

56 Berry v. Donovan, 188 Mass. 353, 74 N.E. 603 (1905); Fairbanks v. McDonald, 219 Mass. 
291, 106 N.E. 1000 (1914); Shinsky v. Tracey, 226 Mass. 21, 114 N.E. 957 (1917); Smith v. 
Bowen, 232 Mass. 106, 121 N.E. 814 (1919). 

51 Hoban v. Dempsey, 217 Mass. 166, 104 N.E. 717 (1914); Shinsky v. O’Neil, 232 Mass. 99, 
121 N.E. 790 (1919). 

5* Kemp v. Division No. 241, 255 Ill. 213, 249, 99 N.E. 389, 403 (1912). See Sharp and 
Gregory, Social Change and Labor Law ror -(1939). 

59 See The Strike for the Closed Shop: Massachusetts Precedents, 45 Harv. L. Rev. 1226 

1932). 
n RG Cases on Labor Law 378 (1934). 
6: Harv. L. Rev., op. cit. supra note 59, at 1228. 
62 Mass. Ann. Laws (Supp. 1938) c. 150 (A), § 4 (3). 
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gests that “a restraint of trade is unreasonable, in the absence of statutory 
authorization or dominant social or economic justification, if it... . 
(c) tends to create, or has for its purpose to create, a monopoly, or to 
control prices or to limit production artifically.”* Not every restriction or 
accumulation of control is an unreasonable or unlawful monopoly," and 
the criteria for determining the unlawfulness of the union shop contract 
must depend on the “social or economic justification” suggested by the 
restatement. The courts have not generally considered the “‘social or eco- 
nomic” factors with the explicitness which the restatement’s definition 
seems to require. 

That the union shop contract may be unenforceable for being in unlaw- 
ful restraint of trade has ample historic precedent. Formerly all union 
activities were considered to be in such serious restraint of trade that it 
was only in 1842 that an American court admitted the non-criminal nature 
of an agreement by union workingmen to strengthen their union by re- 
fraining from working with non-members. While enterprisers were free 
to acquire large plants, to hire and discharge at will, and to withhold 
employment from whomever they chose, courts were simultaneously con- 
demning unions in certain cases for creating “monopolies” and using the 
union shop contract “maliciously” to deprive persons of a livelihood. 
However, those courts which have refused to hold union shop agreements 
to be monopolistic have emphasized the freedom of the parties to contract, 
the tendency of the contract to promote industrial peace, and the domi- 
nant desire of the union to further its own interests, to obtain employment 
and to secure protection from discrimination. Differences of geography 
and of time bring different results, reflecting varying judicial willingness 
to approve the union shop contract. Connecticut has held “monopolistic” 
a union shop contract covering all but two hat factories in Danbury.® 
New Jersey has held the union shop contract to be “monopolistic” when 
covering the employees of the following enterprises: fifteen hat factories 
in five towns; the Building Trades Council and the Building Trades 
Employers’ Association of New York City, including nearly all the build- 


63 Rest., Contracts § 515 (1932). 
6 United States v. United States Steel Co., 251 U.S. 417 (1920). 
6s Commonwealth v. Hunt, 4 Metc. (Mass.) 111 (1842). 


66 Connors v. Connolly, 86 Conn. 641, 86 Atl. 600 (1913); but Connecticut did not reach a 
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gt Atl. 373 (1914). 


67 Brennan v. United Hatters of North America, 73 N.J. Law 729, 65 Atl. 165 (1906). 





38 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ing contractors of New York City;® all fifteen dealers in lumber and 
mason materials in Hudson County;® fifty-two out of eighty furniture 
upholsterers in the Newark metropolitan area;’° the only magazine mail- 
ing shop in Newark;” a retail furniture store in Newark; but not the 
twenty-five to thirty employees of the polishing department of a plating 
company.’ The New Jersey doctrine is so extreme that it indicates a 
hostile attitude to the union shop contract in general, aside from the 
specific aspect of “monopoly.” A union shop agreement covering an en- 
tire city street railway was held “monopolistic” for Cleveland, Ohio,”4 and 
for Akron, Ohio,’5 but not for Des Moines, Iowa.” In New York, the 
Court of Appeals held “monopolistic” a union shop contract with the Ale 
Brewers Association of Rochester, presumably covering all the ale brew- 
eries in the city,”” and another union shop contract covering the car- 
penters of nearly every prominent building contractor in New York 
City.” In the later New York cases, we find union shop agreements sus- 
tained as reasonable restraints of trade although they cover substantially 
the entire important cloak and suit industry of New York City’? and 
ninety-eight per cent of all the fur workers in New York City.* 

The most important recent decision dealing with this question is Wil- 
liams v. Quill," decided in 1938. To gain insight into all the decisions, the 
opinion of Williams v. Quill should be carefully considered against the 

68 Lehigh Structural Steel Co. v. Atlantic Smelting & Refining Works, 92 N.J. Eq. 131, 111 
Atl. 376 (1920). 
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% Polk v. Cleveland R., 20 Ohio App. 317, 151 N.E. 808 (1925). 


78 Scaggs v. Transport Workers Union, 4 L.R.R. 58, C.C.H. Lab. Law Serv. § 18357 
(Ohio Ct. of App. 1939). 


76 Des Moines City R. v. Amalgamated Ass’n, 204 Iowa 1195, 213 N.W. 264 (1927). 

77 Curran v. Galen, 152 N.Y. 33, 46 N.E. 297 (1897). 
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background of its predecessor cases. In 1897 a discharged non-member 
employee claimed damages against a brewery workers’ union for his dis- 
charge following a union shop contract which covered presumably all the 
ale brewers of Rochester, New York. The Court of Appeals held, in Curran 
v. Galen,* that while workingmen had the right to organize into unions, 
they might not deprive people of employment by unlawful acts; and that 
the union shop contract which required each brewery employee to join the 
union within four weeks of his initial employment operated unlawfully to 
keep persons from working at the trade. That the union was required by 
the contract to keep itself open for new members who might join and con- 
tinue working was not commented upon. That the union shop contract 
might promote industrial peace was commented upon and rejected as in- 
sufficient justification. In 1905, a union sued an employer upon a note giv- 
en to secure performance of a union shop contract. The employer contend- 
ed that the agreement was unlawful. The court rejected the contention, 
saying in Jacobs v. Cohen* that the parties had contracted freely, that the 
union was motivated by a proper desire to promote its own interests, and 
that no monopoly had been created. Justice Vann dissented vigorously 
and maintained that both employer and employed had placed themselves 
under the domination and monopoly of the union. “Would a court of 
equity,” Justice Vann asked rhetorically, “enforce such an agreement by 
a decree for specific performance? Would it command the employer to 
discharge workmen simply because they refused to join the union? Would 
it restrain him from employing competent men because they were not 
members of the union?’’*4 The answer was furnished by the Appellate 
Division in 1923 in the case of Schlesinger v. Quinto,*s where such injunctive 
relief was granted, and where, although the union shop in question covered 
half the women’s garment industry in New York City, no question as to 
“monopoly” was raised. Finally, in Williams v. Quill® six non-union em- 
ployees sought to enjoin the Transport Workers Union and the employers 
from entering into a union shop contract covering the main transit and 
street railroad lines in New York City. The court concluded that the 
union members’ purpose was not to injure plaintiffs, but to advance their 
own interests, “‘to meet on even terms their employers in present or future 
negotiations.” Answering the historic contention that a union shop con- 
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tract covering an entire trade in a city or community is an unlawful 
monopoly (which the court might easily have determined to adopt, had it 
so desired), the court stated: 

Carrying out this doctrine to its logical conclusion, all such contracts would be il- 

legal where the employer in a village or town or small community was the only one in 
that particular line of business. We think that this distinction is not justified, and that 
if there be an evil in the monopoly of the labor market in a particular industry by labor 
organizations it is a matter to be considered by legislatures and not by the courts, for 
the reason that there are two sides to the question—the other side being that the labor 
organizations, through this means of contracting and negotiating, are enabled to 
strengthen their representative bodies and to effectuate collective bargaining.” 
The court mentioned that the New York anti-trust statute excludes labor 
unions from its scope, but the importance of Williams v. Quill lies in the 
court’s refraining from condemning the contract as ‘monopolistic’ under 
general law. The court expressly pointed out that in Curran v. Galen the 
union was motivated by a desire to injure the plaintiffs, whereas in 
Williams v. Quill, the union sought primarily to advance its own interest. 
Nevertheless, Curran v. Galen must be deemed to be overruled, for if the 
union shop contract involved there was an unlawful monopoly, so a 
fortiori would be the much more extensive contract of Williams v. Quill. 
What change has occurred since 1897 to cause the court to change its view? 
Probably a recognition of the value of the union shop contract in promot- 
ing industrial peace, when the union itself is open and the labor is relative- 
ly unskilled. In such cases, the union necessarily must embrace a larger 
number of workers to “effectuate collective bargaining’’ and help bring 
about industrial peace. Under such circumstances, the union shop con- 
tract has positive social advantages which were not recognized in 1897 but 
were tacitly recognized by the court in Williams v. Quill in 1938. 

Where a closed union does have control of the labor supply of a trade 
requiring special skill, the union shop contract might be an instrumental- 
ity of an undesirable monopoly which even the court in Williams v. Quill 
might condemn. But when the labor is relatively unskilled, as in Williams 
v. Quill, or where the industry is highly competitive, as in National As- 
sociation v. United States,** the union shop contract with an open union is 
not generally considered as socially undesirable; and it may be expected 
that an important tendency of courts in such cases will be to restrict 
strongly the application of “monopoly” to union shop contracts. 

In some instances unions enter into unholy alliances with employers, 

87 277 N.Y. 1, 9, 12 N.E. (2d) 547, 551 (1938). See The All-Union Shop in the Courts, 6 
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obtain thereby the union shop contract and other concessions, and assist 
the employer in a program of price fixing or market control.*® The courts 
have not hesitated in such cases to impose criminal convictions or judg- 
ments for damages on participating unions and employers.®®° Even though 
the New York Court of Appeals laid stress on the exemption of unions 
from the New York anti-trust statute,” that court would probably have 
no difficulty in finding a basis for imposing liability on a union which 
participated jointly with an employer in an unlawful price-fixing or 
market-controlling scheme. It should be recalled, however, that not every 
restriction is an illegal monopoly” and that even complexly restrictive 
agreements between unions and employers may be held perfectly lawful if 
deemed to be reasonable and to be for the advancement of productive 
ends. 

4. After the union shop contract is finally held not to be unlawful, its 
enforcement presents new problems to the courts. It was contended for- 
merly that the union shop contract could not be enforced by injunction 
because it is a contract for personal services and lacks mutuality; because 
the union has an adequate remedy at law; and because by dictating the 
persons who should be employees the court would be exerting undue con- 
trol over the employer’s business.** However, it was effectively answered 
that the contract is independent of and wholly different from the em- 
ployee’s contract for personal services; that the damages at law are in- 
adequate because by the violation there is not only a loss in wages by the 
employees but also an immeasurable loss by the union in prestige, stand- 
ing, and organizational vitality; and that it is to the best interests of 

6° Cummins, The Labor Problem in the United States 307 (1932). 
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society that judicial action restrain violations which would otherwise 
result in strikes and industrial strife. Furthermore, the judicial use of the 
sanction of employee reinstatement has now been expressly approved by 
the United States Supreme Court.®’ The courts’ general change of atti- 
tude toward enforcement of the union shop contract has coincided witha 
greater willingness to enforce all collective labor agreements.” In the mat- 
ter of remedy, therefore, the union shop agreement is enforced in the same 
manner as other collective labor agreements. It has been widely enforced 
by injunction.’ A preliminary injunction will not be issued unless plain- 
tiff’s right is clear;** and statutory restrictions on the issuance of injunc- 
tions in labor disputes apply.®® A provision in the contract for arbitration 
of disputes of interpretation will not bar the injunctive remedy when the 
employer has breached the entire union shop provision by hiring non- 
union employees.’* The injunction will be issued against parties successor 
to the employer, particularly if the employer seeks to avoid the union shop 
agreement by a protean change of entity." Punishment for contempt 
will be inflicted not only on the offending corporation, but also on the 
officer who knowingly violates the injunction.’* It is no defense that the 
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employer failed to read or understand the agreement,"** that the terms 
have become onerous since the date of execution,’ or that the agreement 
was entered into under threat of a strike during the busy season.’ How- 
ever, an injunction restraining violation of the agreement will not, in the 
absence of an express contractual provision, be extended to restrain the 
employer from moving his plant;?* nor will an injunction issue in a case 
where the contract requires the employer to hire only union operatives 
and where there are no union operatives available.’*? The Louisiana Court 
of Appeals suggested that no damages are suffered by the individual union 
member who is discharged when the employer replaces union men with 
non-members in violation of a union shop contract.’ Doubtless, the em- 
ployer had the right to discharge union members for all motives save one, 
and even for caprice, providing he gave them the two weeks’ notice re- 
quired by the contract in that case. However, since it appeared that they 
would have been working during the entire term of the contract but for the 
employer’s act in breaching the contract, and since the employer’s motive 
in discharging them was the one motive he had legally bound himself not 
to accede to, recovery probably should have been allowed. 

When a change occurs in the affiliation of employees or in the organiza- 
tional form of a labor union, courts have determined the effect on the 
union shop contract by application of the principles covering voluntary 
associations in general. The national and the state labor relations act 
have, however, introduced new factors which will be discussed later in 
detail.*° 

5. Once the employer has entered into the union shop contract with a 
union, he may be subjected to picketing and boycotting by another union, 
which seeks either to deter the employer from observing or renewing the 
contract, or to win the affiliations of the employees, or both. Will the 
courts which sanction the execution of the union shop contract confer on 
an employer any greater privilege than before against such interference 
by the competing labor union? The New York Court of Appeals has said 
that it is preferable to permit such activities, because even though some 


13 Spivak v. Wankofsky, 155 Misc. 530, 278 N.Y. Supp. 562 (1935). 

104 Schlesinger v. Quinto, 201 App. Div. 487, 194 N.Y. Supp. 401 (1922). 

15 Wasserstein v. Beim, 163 Misc. 160, 294 N.Y. Supp. 439 (1937). 

106 Goldman v. Wile Importing Co., 10 Law & Labor 207 (N.Y. S. Ct. 1928), aff’d 225 App. 
Div. 852 (1929) and 226 App. Div. 728 (1929); Goldman v. Cohen, 222 App. Div. 631, 227 N.Y. 
Supp. 311 (1928). 

107 Goyette v. Watson, 245 Mass. 577, 140 N.E. 285 (1923). 

8 Volquardsen v. Southern Amusement Co., 156 So. 678 (La. 1934). 

109 See pp. 47-50 infra. 
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hardships may be inflicted, greater social gain comes from allowing free- 
dom of activity."° Since the New York courts have been among the first 
to give decisive effect to the social consideration that closed shop con- 
tracts based on freedom of organization bring desirable industrial peace, it 
is understandable that they should take the lead in insisting upon the 
indispensability of freedom of organization, especially since few specific 
judicial or statutory safeguards on such freedom used to exist. The New 
York view permits the new union an equal opportunity with the old in 
competing for allegiance before the term of the contract has expired. 
Although there are few decisions, it would seem that the prevailing judicial 
view will be to grant the employer a higher privilege, on the ground of 
protecting the executed contracts from interference,"* much as courts 
used to protect the anti-union contract."’ Inferentially, courts may feel 
that if the union shop contract is designed to secure industrial peace, they 
should assist its purpose by suppressing picketing and boycotting designed 
to end the contract or calculated to injure the contracting employer who 
has executed it. This view is somewhat strengthened by the recent statu- 
tory enactments tending to assure freedom of association as a condition 
precedent to the union shop contract." 


Ill. THE LABOR RELATIONS ACTS REGULATE THE UNION SHOP CONTRACT 


By themselves, courts have found no available rule of law which im- 
poses as a prerequisite to the union shop contract’s validity the require- 
ment that the union be the freely designated representative of a majority 
of the employees involved. Courts have even stated that there is no legal 
objection to the union shop contract arising from the fact that the union 
may represent only a minority or even none of the employees."4 This 
view has often been of great immediate assistance to employers who have 

11° Stillwell Theatre v. Kaplan, 259 N.Y. 405, 182 N.E. 63 (1932); J. H. & S. Theatres v. 


Fay, 260 N.Y. 315, 183 N.E. 509 (1932); Buy-Wise Markets v. Winokur, 167 Misc. 235, 2 N.Y. 
S. (2d) 854 (1938); see Church Shoe Co. v. Turner, 218 Mo. App. 516, 279 S.W. 232 (1926). 


11 Tracey v. Osborne, 226 Mass. 25, 114 N.E. 959 (1917); see Wolchak v. Wiseman, 145 
Misc. 268, 259 N.Y. Supp. 225 (1932). 


12 Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917). 
13 See pp. 45-50 infra. 


«14 Schuster v. Int’l Ass’n of Machinists, 293 Ill. App. 177, 193, 12 N.E. (2d) 50, 56 (1937); 
Jordan’s Wearing Apparel v. Retail Sales Clerks Union of New Jersey, 193 Atl. 806, 807 (N.J. 
Eq. 1937); American Furniture Co. v. Int’l Brotherhood of Teamsters, 222 Wis. 338, 370, 268 
N.W. 250, 265 (1936); see United Shoe Workers of America v. Wisconsin Labor Relations 
Board, 227 Wis. 569, 279 N.W. 37 (1938). But see Shelley v. Portland Tug & Barge Co., 158 
Ore. 377, 76 P. (2d) 477 (1938). 
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wished to control the other party to the union shop contract, and to con- 
servative, established unions which, before persuading a majority of the 
employees to join the union, have been able to persuade employers to sign 
union shop contracts. Nevertheless, courts have often expressed some 
compunction on this point, and as pointed out above,"’ their solicitude for 
the discharged non-member may have been due in some part to a desire to 
assure free union representation. Recently, two lower courts were able to 
find in the general language of statutory declarations of policy favoring 
freedom of association sufficient justification to require that the con- 
tracting union represent a majority of the employees."® A change has oc- 
curred, however, since the enactment of the National Labor Relations Act. 

The National Labor Relations Act"? marked the imposition of regula- 
tory requirements on the union shop contract designed to assure its de- 
velopment in accordance with national policy. Of course, the act applies 
only to enterprises affecting interstate commerce.* The purpose of the 
act expressed in its preamble”? is to encourage collective bargaining to the 
end of promoting industrial peace and increasing the purchasing power of 
wage earners. Although employers are often tempted to secure industrial 
peace by union shop agreements with non-representative unions and even 
sometimes offer tempting wage scales to induce employee acquiescence, it 
seems clear that over a long period of time the aims of the act can be 
achieved only by collective bargaining agencies which are based on free- 
dom of association. To this end, the act specifically announces: 

Nothing in this act . . . . shall preclude an employer from making an agreement 
with a labor organization (not established, maintained or assisted by any action 
defined in this act as an unfair labor practice) to require as a condition of employment 
membership therein, if such labor organization is the representative of the employees 


as provided in section 9 (a) in the appropriate collective bargaining unit covered by 
such agreement when made.” 


By encouraging collective bargaining, the act stimulates the growth of 
the union shop; but simultaneously the act regulates the union shop con- 
tract by imposing the following prerequisites: 


115 See pp. 33-6 supra. 


116 Bowers v. California Milling Co., C.C.H. Lab. Law Serv. { 18292 (Cal. Super. Ct. Los 
Angeles County 1939); Tobin v. Shapiro, 32 Pa. Dist. & Co. 291, C.C.H. Lab. Law Serv. 
4] 18138 (Pa. Ct. of Com. Pl. Dauphin County 1938). 


"87 49 Stat. 449 (1935), 29 U.S.C.A. §§ 151-66 (Supp. 1938). 
118 See NLRB v. Fainblatt, 306 U.S. 601 (1939). 

"19 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (Supp. 1938). 

*8° 49 Stat. 452 (1935), 29 U.S.C.A. § 158 (3) (Supp. 1938). 
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1. The employer must refrain from establishing, maintaining or assisting 
the labor organization by any action defined in the act as an unfair la- 
bor practice; and 

. The union must be designated “for the purposes of collective bargain- 
ing by the majority of the employees in a unit appropriate for such pur- 
poses.’’** 


The effect of these provisions is to tend to secure freedom of self-expres- 
sion to workers and to hamper the efforts both of employers who wish to 
select unions for their employees and of unions which seek recognition 
from employers without first winning it freely from the employees. Which 
acts of an employer are unfair labor practices, what is meant by establish- 
ing, maintaining, or assisting a labor organization, how a union is desig- 
nated, and what constitutes an appropriate bargaining unit are subjects 
more appropriate to a detailed discussion of the National Labor Relations 
Act. We may observe here that in a number of cases, the National Labor 
Relations Board has declared union shop contracts unlawful and un- 
enforceable under the act, and has even directed the refund of union dues 
which employers had deducted from wages and paid over to unions.™ 
The courts may be willing, however, to go farther than the Board in per- 
mitting freedom to the employer to select the union of his employees which 
shall execute the union shop contract.” It should be recalled, that the 
enforcement of the National Labor Relations Act is vested exclusively in 
the Board™ and that it is only on review of the Board’s orders that the 
courts interpret the requirements as to union shop contracts. Neverthe- 
less, the prevailing trend evidenced by the act may exhibit itself in judicial 
opinions in other cases as an application of the rules denying enforce- 
ment to contracts made under undue influence. Lately, courts have not 
hesitated to find labor organizations of questioned origin not to have been 
formed or dominated by the employer,™® and there seems to be no good 


™ 49 Stat. 453 (1935), 29 U.S.C.A. § 159 (Supp. 1938). 


12 E.g., In the Matter of Highway Trailer Co., 3 NLRB sor (1937); In the Matter of South- 
ern Chemical Cotton Co., 3 NLRB 869 (1937); In the Matter of Missouri-Arkansas Coach 
Lines Co., 7 NLRB 186 (1938); In the Matter of West Kentucky Coal Co., 1o NLRB 88 (1938); 
see NLRB Third Annual Report 88-90 (1939); NLRB v. Nat’l Motor Bearing Co., 105 F. (2d) 
652 (C.C.A. oth 1939). 


23 Cons. Edison Co. v. NLRB, 305 U.S. 197 (1938); Jefferson Electric Co. v. NLRB, 102 
F. (2d) 949 (C.C.A. 7th 1939). 
*24 49 Stat. 453 (1935), 29 U.S.C.A. § 160 (a) (Supp. 1938). 


+88 Hotel, Restaurant & Soda Fountain Employees v. Miller, 272 Ky. 466, 114 S.W. (2d) 
501 (1938); Esco Operating Co. v. Kaplan, 144 Misc. 646, 258 N.Y. Supp, 303 (1932), aff’d 
236 App. Div. 704, 259 N.Y. Supp. 1017 (1932); Henke & Pillot Co. v. Amalgamated Meat 
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reason why courts might not exercise their equity powers to discover 
employer domination. 

Of great importance in recent years since the division in the American 
organized labor movement has been the question of the effect on the col- 
lective labor agreement, and particularly on the agreement for the union 
shop, of a change of affiliation of a substantial number of union members. 
Courts have inclined toward treating the question in accordance with the 
established rules of law governing voluntary associations.’ The effect of 
this attitude will generally be to penalize the withdrawing members and 
to aid the union named in the contract, since the constitutions of most of 
the national unions are designed to retain and not to lose locals.* The 
result is desirable from the standpoint of the officials of the deserted 
union; and perhaps also generally to the extent that in cases of union shop 
contracts it will discourage hasty withdrawals from the union. Likewise 
it is fair to the employer who is interested principally in acquiring the right 
to a union label on his products. However, it may result in tying workers 
to a corrupt or ineffectual union from which they wish to free themselves, 
particularly in cases where union shop contracts are effective for a number 
of years. Courts which desire to emphasize freedom of organization will 
therefore place greater emphasis on the employees’ choice. One California 
court declared that the withdrawing and the remaining employees might 
join in proportionately enforcing the contract. The court stated that each 
group was a “successor’’ to the original union, and then correctly said of 
this complex and somewhat illogical product: “I realize that my conclu- 
sions result in a somewhat chaotic condition.’’*® The problem has received 
such a complex solution from the courts that it should certainly receive 
the attention of the draftsman when the union shop contract is in prepara- 
tion, and appropriate provisions should be inserted in the contract to re- 
move doubt as to its status in case of a change of affiliation. 

Under the National Labor Relations Act, the character of the problem 


Cutters, 109 S.W. (2d) 1083 (Tex. Civ. App. 1937); Grace Co. v. Williams, 20 F. Supp. 263 
(D.C. Mo. 1937). 

126 See Effect of Employees’ Change of Union Affiliation upon a Closed Shop Contract, 48 
Yale L. J. 1059 (1939). 

127M and M Woodworking Co. v. Plywood & Veneer Workers, 23 F. Supp. 11 (D.C. Ore. 
1938); Mason Manufacturing Co. v. United Furniture Workers, 2 L.R.R. 838 (Cal. Super. Ct. 
Los Angeles County 1938); Weintraub v. Spilke, 142 Misc. 867, 255 N.Y. Supp. 50 (1931); 
World Trading Co. v. Kolchin, 166 Misc. 854, 2 N.Y. S. (2d) 195 (1938). 

128 See, e.g., the provisions involved in M and M Woodworking Co. v. NLRB, rox F. (2d) 
938, 941 (C.C.A. oth 1939). 

«29 Cassetana v. Filling Station Operators Union, 1 (A) Labor Relations Reference Manual 
672 (Cal. Super. Ct. San Francisco County 1937). 
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is somewhat altered. Each collective labor agreement which covers an 
enterprise involving interstate commerce and provides for exclusive repre- 
sentation for a union is subject to the statutory requirement,’** made 
without express reference to collective agreements, that only the represent- 
ative designated by the majority shall be the exclusive representatives of 
all the employees in the unit. A union which is not so designated cannot 
be the exclusive representative. Thereby the continuing validity of all col- 
lective agreements is affected."* The problem is particularly difficult, 
however, in the case of the union shop contract because of the nature of 
the union shop requirement. If a majority of the employees working in 
a union shop change their designation of representatives, their acts may 
have the effect of (1) transferring the contract to the new union, (2) nulli- 
fying the union shop contract, or (3) subjecting the withdrawing employ- 
ees to discharge by operation of the contract with the old union. Since 
each union shop contract affected by the act is subject to the statutory re- 
quirement of majority designation, perhaps the best solution lies in consid- 
ering the contract terminated upon the board’s certification of a new repre- 
sentative. Theoretically, such a determination could be made very fre- 
quently; and the board has declined to fix any time limit. However, the 
board recently refused to permit an employer to question a certification 
only seven months after an earlier certification," and the general tend- 
ency seems to be to require approximately a year to elapse after signature 
of a valid contract or after an earlier certification before the board will con- 
sider a new request for certification."*3 A Pennsylvania court suggested in 
this connection that one year is “not an unreasonable period during which 
employees may bind themselves to a fixed compensation and to definite 
working conditions.’”**4 In its report on the proposed amendments to the 
National Labor Relations Act in April, 1937, the board said it would 
“favor a statute clarifying the status of a contract where a majority of the 
membership in the contracting labor organization withdraw or shift their 
allegiance to another organization.”’**5 

In one proceeding to enjoin unfair labor practices, M and M Wood- 


"3° 49 Stat. 453 (1935), 29 U.S.C.A. § 159 (a) (Supp. 1938). 


13" See Rice, The Determination of Employee Representatives, 5 Law & Contemp. Prob. 
188, 194-9 (1938). 


132 In the Matter of Whittier Mills Co., 15 NLRB No. 47 (1939). 


133 See, e.g., In the Matter of the Nat’l Sugar Refining Co., 1o NLRB 1410 (1939); In the 
Matter of Gross Galesburg Co., 15 NLRB No. 74 (1939). 

*34 Pennsylvania Labor Relations Board v. Red Star Shoe Repairing Co., C.C.H. Lab. Law 
Serv. { 18216 (Pa. Ct. of Com. Pl. 1938). 

35 Report of the NLRB to the Senate Committee on Education and Labor upon S. 1000, 
etc., at 34 (1939). 





AGREEMENT FOR THE UNION SHOP 49 


working Company v. National Labor Relations Board,'** the court believed 
that the requirements of the act's’ were met if the union was the represent- 
ative designated by the majority at the time the contract was executed. 
The board had ordered reinstatement of some discharged employees. The 
employer had sought to justify the discharges on the ground that the em- 
ployees had abandoned the local union affiliated with the Brotherhood of 
Carpenters and Joiners (A.F. of L.), with whom the employer had a union 
shop contract, and had joined a local union affiliated with the Internation- 
al Woodworkers of America (C.1.0.). The board had found that the old 
local union legally severed its affiliation with the Brotherhood and that the 
employer was guilty of an unfair labor practice in refusing to hire members 
of the new local. The board suggested that the union shop contract had 
either expired as a result of the severance of affiliation or passed to the new 
local as successor to the old local. Under either possibility, the board 
pointed out, the question of the contract’s validity did not have to be de- 
cided.*** The majority of the court disagreed with the Board and found 
that under the laws governing voluntary associations, the withdrawing 
employees had failed to effect a proper dissolution of the first local union 
and that the union shop contract was therefore still in force and binding 
on the employer. The dissenting judge said that the withdrawing em- 
ployees had effected a legally proper dissolution. None of the opinions dis- 
cussed the effect of the continuing requirement of the act that the repre- 
sentatives of the majority should be the exclusive representatives of all the 
employees."*® The court might have stressed the fact that the second un- 
ion had not obtained a formal certification from the board and that the 
employer was justified in continuing to observe the contract at least 
until he received notice of certification of a new representative of the em- 
ployees. 

One court suggested that the newly certified bargaining agency suc- 
ceeds to all the rights of the preceding bargaining agency to the enforce- 
ment of an existing collective labor agreement.’4° This result is simple, 
but it seems justified neither by the law of voluntary associations nor by 
the National Labor Relations Act; yet it may represent a practical 
combination of contractual stability and organizational freedom. The 

*36 ror F. (2d) 938 (C.C.A. oth 1939). 

#37 49 Stat. 453 (1935), 29 U.S.C.A. § 159 (a) (Supp. 1938). 

+38 In the Matter of M and M Woodworking Co., 6 NLRB 372 (1938). 


*39 49 Stat. 453 (1935), 29 U.S.C.A. § 159 (a) (Supp. 1938); for a detailed criticism of the 
opinion, see Effect of Employees’ Change of Union Affiliation upon a Closed Shop Contract, 
48 Yale L. J. 1059 (1939). 

14° Brisbin v. E. L. Oliver Lodge, 134 Neb. 517, 279 N.W. 277 (1938). See Rice, op. cit. 
supra note 131, at 188, 199 for a suggestion of the difficulties involved. 
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problem may be resolved shortly by the Supreme Court in a pending 
proceeding." 

Since the enactment of the National Labor Relations Act in July, 1938, 
six states have passed labor relations acts which affect the union shop con- 
tract. The statutes of Massachusetts,’ New York,'*? and Utah'* have 
the same effect as the National Labor Relations Act on the union shop 
contract. The Minnesota statute"s has substantially the same effect. In 
Pennsylvania and Wisconsin, however, new requirements have been add- 
ed. The Pennsylvania statute was at first the same as the National Labor 
Relations Act but now requires as a condition precedent to the validity of 
the union shop contract that the union refrain from denying membership 
to any employee of the employer at the time of making the agreement, ex- 
cepting only employees employed in violation of any previous agreement 
with the union.’** In Wisconsin, the union shop contract is permitted only 
if at least three-fourths of the employees in a collective bargaining unit 
vote in favor of the contract by secret ballot in a referendum conducted 
by the Wisconsin Labor Relations Board; and furthermore, any union 
shop contract may be declared terminated by the board if the board 
finds that the union has unreasonably refused to receive any employee of 
the employer as a member.'*? These statutes are noteworthy since they 
represent an extension of the regulation commenced by the National 
Labor Relations Act. But while the National Labor Relations Act seems 
designed to facilitate the union shop contract and safeguard organizational 
freedom, the Wisconsin statute in its elaborate referendum requirement 
seems designed more to make the union shop contract extremely difficult 
for unions to attain than to safeguard freedom of organization. To the 
extent that it represents a return to the prevailing views of the past, the 
Wisconsin statute can be termed reactionary; and it is possible that the 
trend of the next years may be reactionary. 


IV. FIELDS OF UNEVEN DEVELOPMENT 


In certain specific fields, the development of judicial or statutory treat- 
ment of the union shop contract has differed markedly from the doctrine 
developed in the general consideration of the contract. The presence of ex- 
ceptional factors leads in each case to a deviation which serves to empha- 
size the course of the general trend of judicial decisions. Thus, special doc- 
trines have arisen concerning the union shop contract in the following cir- 

148 Waterman Steamship Co. v. NLRB, 103 F. (2d) 157 (C.C.A. sth 1939), cert. granted 
Oct. 9, 1939. 

4 Mass. Ann. Laws (1938) c. 150 (A), § 4 (3). +48 Minn. L. 1939, c. 440 § 12 (c). 

143 N.Y. Labor Law § 704 (5). 146 Pa. L. 1939, 293- 

44 Utah Rev. Stat. (1937) § 49-1-9 (3). +47 Wis. L. 1939, c. 57 § 111.06. 
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cumstances: (1) when it is proposed to cover governmental employees, 
(2) when it is proposed to cover railroad employees, (3) when it is proposed 
under statutes indicating disapproval of the union shop, and, (4) poten- 
tially, during a war. 

1. Inits own capacity as an employer, the state seems to favor itself over 
private employers. While private employers are generally no longer judi- 
cially protected from the union shop contract, the state continues to give 
itself such protection. Civil service laws which govern in detail the em- 
ployment and discharge of state employees have been deemed incompati- 
ble with a contract which would require union membership as a condition 
of continuing employment. Civil service employees have relatively great 
security of tenure and possibility of promotion, and the incentives to in- 
dustrial warfare are not usually present to the same degree as in private 
employment. Thus, when at the request of a union the United States Gov- 
ernment Printer discharged an employee solely for non-membership in the 
union, the United States Civil Service Commission ordered his reinstate- 
ment.'#* A similar position against the union shop has been taken by the 
United States Maritime Commission,“ and apparently the Tennessee 
Valley Authority which is required to select employees ‘‘on the basis of 
merit and efficiency,’’*** also considers itself unauthorized to execute a 
union shop contract.'* 

The government does not require the voluntary peace machinery which 
the union shop tends to establish. The greater security of the permanent 
government employee provides a guarantee of peaceful relations which is 
absent in most private industries; and, if industrial warfare occurs, the 
government has greater combative resources than the private employer. 
Governmental functions are considered too essential to permit stoppages. 
Nevertheless, with the great extension of government into fields formerly 
reserved to private enterprise, it might not be untimely to give the govern- 
ment authority to enter into union shop contracts where they seem desir- 
able or at least to distinguish between governmental and proprietary ac- 
tivities. This result is suggested by a recent Washington statute permit- 
ting municipalities which own public utilities to enter into collective agree- 
ments with unions representing the employees engaged in the construc- 


48H. Doc. 644, 58th Cong. 2d Sess., Twentieth Annual Report of the United States Civil 
Serv. Com’n 147-50 (1904); Series XXIX, op. cit. supra note 2; Stockton, Closed Shop in 
American Trade Unions 46-8 (1911). 


149 Statement of United States Maritime Com’n, May 10, 1939, 4 L.R.R. 740 (1939). 
158° 48 Stat. 63 (1933), 16 U.S.C.A. § 831 (c) (Supp. 1938). 


*st Address of Joseph Padway, general counsel, to American Federation of Labor, N.Y. 
Times, col. 1, p. 17 (Oct. 5, 1939). 
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tion, maintenance, or operation of public utilities.* The contracts may 
concern wages, hours, and “conditions of labor in such employment.” 
The statute does not by its terms prohibit the union shop contract. 

The court will protect the right of a municipal corporation to maintain 
the closed anti-union shop; and governmental employers have been held 
to have the unqualified right to discriminate against employees for union 
membership.**? Under statutes requiring purchases to be made at the low- 
est obtainable prices and from the lowest bidders, municipal corporations 
have been held to be without authority to require the union label or the 
union shop from the contractors with whom they deal."** A municipal cor- 
poration was, however, permitted to require the union shop under a stat- 
ute authorizing it to award the contract to the lowest “‘responsible’’ bid- 
der;*5 and a dictum in a recent New York case*®* seems to be the only 
other judicial evidence of a possible change of attitude. Municipal cor- 
porations have been uniformly held to be without authority to enter into 
the union shop contract.’ The courts point out that the execution of a 
union shop contract would constitute not only a class discrimination but 
also an unlawful delegation of the prerogatives of government.'** That the 
encroachment on prerogatives or the discrimination might be reasonable is 
rejected. Courts are applying to the state the rules which they evolved 
for private employers a half century ago. It appears, however, that de- 


spite their freedom from the duty to bargain collectively, some municipal 
corporations have extended exclusive recognition to unions of their em- 
ployees.'*® The union shop may be establishing itself in fact and may at- 
tain judicial recognition in this field as well. 

2. In the railroad field the union shop contract is prohibited by statute. 
The Railway Labor Act provides that’ “no carrier . . . . shall require 
any person seeking employment to sign any contract or agreement prom- 


8? Wash. Rev. Stat. Ann. (Remington, Supp. 1939) § 8966-5. 

183 People ex rel. Fursman v. Chicago, 278 Ill. 318, 116 N.E. 158 (1917); Seattle High School 
Chapter No. 200 v. Sharples, 159 Wash. 424, 293 Pac. 994 (1930). 

84 3 McQuillin, Municipal Corporations § 1305 (2d ed. 1928); Lewis v. Board of Education, 
139 Mich. 306, 102 N.W. 756 (1905); see 110 A.L.R. 1406 (1937). 

«85 Pallas v. Johnson, 100 Colo. 449, 68 P. (2d) 559 (1937). 

186 Amalithone Realty Co. v. New York, 162 Misc. 715, 295 N.Y. Supp. 423 (1937), aff’d 251 
App. Div. 450, 297 N.Y. Supp. 262 (1937). 


«87 Adams v. Brennan, 177 Ill. 194, 52 N.E. 314 (1898); Fiske v. People ex rel. Raymond, 188 
Ill. 206, 58 N.E. 985 (1900). 


«88 See Fuller, Legal Problems of Municipal Labor Relations, 34 Municipality 49 (1939); 
1 McQuillin, Municipal Corporations § 393 (2d ed. 1928). 


«89 Grennan, The Unionization of Municipal Employees, The American City 97 (1937). 
160 48 Stat. 1186 (1934), 45 U.S.C.A. § 152, fifth (Supp. 1938). 





AGREEMENT FOR THE UNION SHOP 53 


ising to join or not to join a labor organization.” Although the Supreme 
Court has not construed this provision, it has been accepted by employer 
and employed as prohibiting union shop contracts. There are factors which 
compensate the railroad brotherhoods for the loss of the possibility of the 
union shop. The brotherhoods have finally won substantially complete 
acceptance as collective bargaining agencies. When they are chosen by a 
majority of the employees, their collective agreements made by the major- 
ity-chosen representatives are binding on all employees;'™ working condi- 
tions approach uniformity on all lines; and seniority provisions approxi- 
mate the security provisions of civil service statutes."* The brotherhoods 
believe that they require the union shop contract neither for the prestige 
of maturity nor for freedom from attack on their organizations. Further- 
more, the handling of contested grievances established by the Railway 
Labor Act before the National Adjustment Board’® has been placed 
largely in joint boards selected by the carriers and the established railroad 
brotherhoods’ and the grievance procedure has been informally closed 
to employees who are not members of the recognized brotherhoods."** Thus 
the brotherhoods have obtained an important organizational benefit of the 
union shop, namely, exclusive control of effective grievance procedure. 
Congress has given the railroad companies, in their capacity as public 
utilities enjoying relatively little competition among themselves, the same 
protection from the union shop contract which it accords to the govern- 
ment, but has concomitantly provided by statute for the growth of sub- 
stantial collective bargaining agencies which can achieve the industrial 
peace generally associated with the successful union shop contract. 

3. Statutes supposedly designed to advance organizational freedom of 
workers may be so worded as to require or permit courts to hold that the 
union shop contract is illegal. For example, a California statute provides™® 
that “Every promise made... . between any employee or prospective 
employee and his employer . . . . is contrary to public policy if either par- 
ty thereto promises . . . . to join or to remain a member of a labor organi- 
zation or not to join or remain a member of an employer organization.” 
A California appellate court held that the statute made the union shop 


*61 48 Stat. 1186 (1934), 29 U.S.C.A. § 152 (4) (Supp. 1938). 

*62 Cummins, The Labor Problem in the United States 306 (1932). 
163 48 Stat. 1189 (1934), 45 U.S.C.A. § 153 (Supp. 1938). 
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65 Spencer, The National Railroad Adjustment Board, 8 Univ. Chi. Studies in Bus. Ad- 
ministration No. 3, at 39 (1938). 
66 Cal. Labor Code (Deering, 1937) § 921. 
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contract unlawful’” and enjoined a union from picketing in its attempt to 
obtain the union shop contract. On rehearing’ the court stated that the 
statute permits the employer to enter into a contract to employ only union 
members, but not if the contract is in violation of the bargaining rights of 
existing employees. The court implies either that the union named in the 
union shop contract must be the unanimous choice of the employees or 
that the employer may adopt the Massachusetts device™ of first discharg- 
ing all employees and then hiring only union members. The decision might 
well be classified with other decisions prohibiting picketing for the union 
shop where no employees are members.’ Nevertheless, the California 
statute and similar statutes in other states'” may induce courts to outlaw 
the union shop contract entirely or require unanimous approval of all em- 
ployees as a condition precedent to its validity. A similar result might con- 
ceivably be reached under state statutes prohibiting agreements not to be- 
come or remain a member of a labor organization,'” since a union shop re- 
quirement that an employee remain a member of a specified union might 
inferentially be construed to be an agreement that he refrain from becom- 
ing a member of a rival union. The similar National Industrial Recovery 
Act, which provided’ that “no employee . . . . shall be required as a con- 
dition of employment to . . . . refrain from joining . . . . a labor organiza- 
tion of his own choosing,”’ and was authoritatively hailed in labor circles 
because it cleared “‘away obstacles to organization,”'”* was promptly inter- 
preted by some courts to outlaw the union shop contract.'’> It might be 

167 McKay v. Retail Automobile Salesmen, C.C.H. Lab. Law Serv. § 18339 (Cal. Dist. 
Ct. of App. 1939); see Renzel v. Warehousemen’s Union, C.C.H. Lab. Law Serv. { 18340 


(Cal. Dist. Ct. of App. 1939); Smith Metropolitan Market Co. v. Lyons, C.C.H. Lab. Law 
Serv. ¥ 18341 (Cal. Dist. Ct. of App. 1939). 

168 McKay v. Retail Automobile Salesmen, C.C.H. Lab. Law Serv. { 18362 (Cal. Dist. 
Ct. of App. 1939). 

169 See p. 36 supra. 

*7° Particularly since at the same time the court permitted picketing for the union shop by 
a union counting as members nearly half the workers in the enterprise, Boyd v. Lumber, Mill & 
Cabinet Workers’ Union, 4 L. R. R. 493, C.C.H. Lab. Law Serv. §] 18362 (Cal. Super. Ct. 
Los Angeles County 1939). 

171 E.g., Colo. Stat. Ann. (Michie, 1935) c. 97, § 77(A); La. Gen. Stat. Ann. (Dart. 1932) tit. 
34, C. 10, § 4380; La. Gen. Stat. Ann. (Dart, Supp. 1937) § 43812; Md. Ann. Code (Flack, Supp. 
1935), art. 100, § 66; Nev. Comp. Laws (Hillyer, 1929) § 10473; see Perry Truck Lines v. 
Int'l Brotherhood, 5 L.R.R. 163 (Colo. Denver City Dist. Ct. 1939). 

*™ See, e.g., Ill. Rev. Stat. (1939) c. 48, § 2 (b); Ind. Stat. Ann. (Burns, 1933) §§ 40-503; 
N.Y. Cons. Laws Civil Rights § 17. 

173 48 Stat. 198 (1933), 15 U.S.C.A. § 707 (A) (1939). 

74 40 American Federationist 678 (1933). 

175 Drake Bakeries Co. v. Bowles, 31 Ohio N.P. (N.S.) 425 (1934); Effect of Section 7 (a) 
of N.I.R.A. on the Validity of a Closed Union Shop Contract,/44 Yale L. J. 1067 (1935). 
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argued that while the statutes forbid certain agreements between employ- 
er and employee they do not apply to agreements between employer and 
labor organization; but if the labor organization is considered to be the 
representative of the employees, the statutes would probably apply. Sim- 
ilar problems arose under the Weimar Constitution of the German Repub- 
lic which states: “Freedom of association . . . . is guaranteed for everyone 
and for all occupations. All agreements and measures which attempt to 
limit or impede this freedom are contrary to law.”*”* The courts held that 
the constitutional guarantee of freedom of organization included freedom 
from organization; and a majority of the decisions held that a non-union 
workman had a right of action against a union for damages if he were pre- 
vented by a union shop contract from finding work over an unreasonably 
large area; but not if the union members refused to work with him on ac- 
count of a serious grievance against him.'”’ It would seem that courts will 
be quick to find in statutes a legislative intent to restrict the legality of the 
union shop contract, even though the legislative body may have appeared 
clearly to be acting to increase workers’ freedom to organize. 

4. The participation of the United States in a war would undoubtedly 
have its effect on the union shop contract. Paramount military necessity 
would demand uninterrupted industrial production, and, while existing 
union shop contracts might not be declared unenforceable, each industrial 
worker would become a “rear rank soldier,’”*”* and all stoppages or strikes 
for the union shop contract as well as other purposes would be subject to 
deterrent measures by the state. During the war of 1917-1918, the Na- 
tional War Labor Board adopted the following principles governing the 
union shop: 

In establishments where the union shop exists, the same shall continue 

In establishments where union and non union men and women now work together 
and the employer meets only with employees or representatives engaged in said 
establishment, the continuance of such conditions shall not be deemed a grievance. 
This declaration, however, is not intended in any manner to deny the right, or dis- 
courage the practice of the formation of labor unions ... . nor to prevent the War 
Labor Board from urging . . . . improvement of their situation in the matter of wages, 
hours of labor, or other conditions, as shall be found desirable from time to time.'” 


Furthermore, the need for workers in industry might well be great enough 
to cause specified exceptions to be made to union shop contracts where ex- 


176 Article 159, quoted in Fuchs, Collective Labor Agreements in German Law, 15 St. Louis 
L. Rev. 1 (1929). 

177 Lehmann, Collective Labor Law under the German Republic, 10 Wis. L. Rev. 324, 326 
(1935). 

178 Alvin Johnson, War Economics, 15 Encyc. Soc. Sci. 342 (1935). 

179 5 L.R.R. 148 (1939). 
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ceptions would be expedient. The closed union might find it difficult to 
keep itself closed. Basically, the value of the union shop as a measure of 
industrial peace would be much less than the power of the state to enforce 
industrial peace by external pressure, coupled with the patriotic willing- 
ness of the population to forego acts of industrial strife during the war. 

Because the union shop contract directly affects the relative bargaining 
strength of worker and employer, the development of the judicial attitude 
toward it affords an excellent example of the functioning of courts as in- 
struments of social control of property relationships. Recent events indi- 
cate that legislative enactment may play an increasing regulatory role. 
In the last analysis, however, under the present form of government, it 
may be expected that the courts, whose attitudes have been traced in this 
article, will continue to exercise substantial control over the future evolu- 
tion of the union shop contract. 


NOTE ON FORMS OF UNION SHOP PROVISIONS 


An excellent collection of representative union shop provisions from collective 
agreements is found in Provisions for Employment of Union Members in Collective 
Agreements, 33 Monthly Lab. Rev. 869 (1931). Additional examples of the union shop 
provision can be found in Trade Agreements 1923-4, Bull. of the U.S. Bureau of Lab. 
Statistics No. 393 (1925); Trade Agreements 1925, Bull. of the U.S. Bureau of Lab. 
Statistics No. 419 (1926); Trade Agreements 1926, Bull. of the U.S. Bureau of Lab. Sta- 
tistics No. 448 (1927); Trade Agreements 1927, Bull. of the U.S. Bureau of Lab. Statis- 
tics No. 468 (1928) (at page 325 appears an index to the union shop provisions). A 
description of union shop provisions in current use is found in Closed Shop and Check- 
off in Union Agreements, 49 Monthly Lab. Rev. 830 (1939). 

The following union shop contract provisions are presented for the purpose of 
clarifying the discussion in this article. The union shop contract provision contained 
in a contract executed by the Bakery and Confectionery Workers International 
Union of America is illustrative of the provision in use where the union has control of 
employment. It reads: 

“T, the undersigned, agree to observe the following conditions: 

“. To employ only such bakers who are members in good standing of Local Union 
No. 77. 

“2. To secure the same through the employment office of said Local Union No. 
77,” Trade Agreements 1927, Bull. of the U.S. Bureau of Lab. Statistics No. 468, at 
13 (1927). 

The union shop contract provision under scrutiny by the court in the case of Wil- 
liams v. Quill, 277 N.Y. 1, 4, 12 N.E. (2d) 547, 548 (1938), reads: 

“The parties of the first part will not, during the term of this agreement, employ 
any employee in the groups represented by parties of the second part to which this 
agreement applies who is not, or who does not, within one month after his employ- 
ment, become and remain a member in good standing of the Transport Workers Union 
of America; and all present employees of the groups to which this agreement applies 
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who are not now members of the Transport Workers Union of America shall become 
members within thirty days of the date of this agreement and remain members in good 
standing.” 

The following provision contains elaborate regulations to protect the employer and 
the prospective employee from suffering any penalty in the event that the union refuses 
to accept a new employee into membership: 

“All employees in the classes governed by this agreement shall, as a condition of 
continued employment, be members in good standing of the Brotherhood of Railroad 
Trainmen; provided, however,— 

(1) Employees in service May 1, 1938, who are not members shall, if acceptable to 
the Brotherhood, become members within thirty days from May 1, 1938, or be auto- 
matically removed from service. 

(2) Employees in service May 1, 1938, who are not members and who are rejected 
for membership by the Brotherhood shall lose no eligibility as employees as a result 
of such rejection. 

(3) Employees who are members and who may be expelled from membership for 
any cause other than non-payment of dues shall lose no eligibility as employees as a 
result of such expulsion unless mutually agreed otherwise by the management and the 
Committee,” Agreement between Hudson and Manhattan Railroad Company and 
Brotherhood of Railroad Trainmen, 2 L.R.R. 604 (1938). 

The following is an example of a simple preferential union shop provision: 

“Tn order to secure careful and competent fellow servants and to diminish so far as 
possible the risks and dangers incident to those engaged in the art of photo-engraving, 
the employing photo-engravers of Boston agree that in their employment of journey- 
men and apprentices they will give preference to the members of the Boston Photo- 
Engravers Union, No. 3, I.P.E.U., by notifying the union officials when additional 
journeymen or apprentices are needed. If the union cannot furnish and supply 
competent help, the employer may secure such help from other sources,” Folsom v. 
McNeil, 235 Mass. 269, 270, 126 N.E. 479 (1920). 

The following preferential union shop provision is the standard provision used 
by the Amalgamated Clothing Workers of America: 

“Tt is agreed that the principle of the preferential shop shall prevail, to be applied 
in the following manner: 

“Preference shall be applied in hiring and discharge. 

“Whenever an employer needs additional workers he shall first make application to 
the union, specifying the number and kinds of workers needed. 

“The union shall be given a reasonable time to supply the number of workers re- 
quired, and if unable for any reason to furnish them the employer shall be at liberty to 
secure them in the open market as best he can. 

“In the like manner the principle of preference shall be applied in the case of dis- 
charge. 

“Should it at any time become necessary to reduce the number of workers, the first 
ones to be dismissed shall be those who are not members of the union. In all such cases 
the best efforts shall be mutually exerted to harmonize the interests of both parties,” 
Trade Agreements 1925, Bull. of the U.S. Bureau of Lab. Statistics No. 419, at 77 
(1926). 
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IV 


| J NDER a system of simple mediation the government does no 
more than provide for the existence of agencies which can help 
the parties to settle labor disputes peacefully and which, if the 
parties so desire, may render an arbitral award. Whether or not the par- 
ties shall be bound by such an award is left to their own free will and de- 
cision. Minimization of strikes and lock-outs rather than their elimination 
is all that can be expected from even the most successful system of media- 
tion. Hence, advocates of industrial peace are prone to suggest that, in 
case of failure of conciliation, mediation agencies should be endowed with 
the power of rendering an award which should be binding upon the parties 
even without their voluntary acceptance. Such a provision which changes 
mediation into arbitration does not necessarily imply the adoption by the 
country in question of an active wage policy, at least not as long as the 
arbitration authority is strictly enjoined to fix wages and other conditions 
of employment in no way other than they would have been determined as 
the result of a strike or lock-out or, in other words, by the respective bar- 
gaining power and fighting strength of the parties. While theoretically the 
purpose of arbitration is to establish the status post bellum without war, it 
appears doubtful whether such an end can in practice be achieved. How 
can the arbitrator know in advance what terms would be the outcome of 
an eventual struggle? Even at best his judgment in this respect can be no 
more than an enlightened guess. If circumstances are such that the out- 
come of an eventual strike or lock-out can be determined in advance with 
some degree of certainty, the parties will probably reach an agreement and 
an award will be unnecessary. Except in peculiar situations, arbitration 
does not become necessary unless the situation is such as not to permit 
an exact forecast of the outcome of an eventual industrial struggle. In 
addition, it appears difficult to find arbitrators who are able to banish 
from their minds considerations other than that of finding the terms which 
correspond exactly to the respective fighting strength of the parties.*® In 
* For the first installment of this article, see 6 Univ. Chi. L. Rev. 552 (1939). 
t Max Pam Associate Professor of Comparative Law, University of Chicago Law School. 
* As to those difficulties inherent in a system of compulsory “mediation,” see Weddigen, 
Einigungs- und Schiedsgrundsatz, 179 Schriften des Vereins fiir Sozialpolitik (1930); Pribram, 
58 
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Germany, where such a system was in force from 1919 to 1933, the arbi- 
trators have been blamed frequently for letting themselves be guided by 
such considerations as that of raising a wage level deemed too low to al- 
low the workers a decent standard of living, or of lowering a wage level 
deemed by them too high to allow the industry to compete on the world 
market.®° Whenever such considerations enter into an arbitration proce- 
dure resort to which has been made compulsory by the government, the 
wage-policy of the country in question is no longer of the passive but of 
the active type. 

1. It is significant that the beginnings of the German system” are to be 
found in the exigencies of the Great War, when the elimination of labor 
disputes was imperative in the interest of national defence. Under the 
Auxiliary Service Act of December 5, 1916,” conciliation committees were 
established for the principal industries. Their awards ‘“‘were not directly 
binding, but as the committees were dependent on the War Board, they 
were not without military authority.’’®’ After the Revolution of 1918, this 
war measure was extended by the new government to cover the difficult 
period of demobilization, the demobilization commissioners replacing the 
military authorities in the execution of the law.** By the Conciliation Reg- 
ulation of October 30, 1923,5 formal power to declare awards binding was 
given to the Minister of Labor. Under this law, the country was to be cov- 
ered by a network of conciliation agencies, viz., government conciliators 


Einigungs-und Zwangssyteme im Schlichtungswesen, 179 Schriften des Vereins fiir Sozial- 
politik (1932); Kuttig, Problems of Conciliation and Arbitration, 26 Int’] Lab. Office, Concilia- 
tion and Arbitration of Industrial Disputes, Studies and Reports, Series A, No. 34, at 25 et 
seq. (1933); Hénigschmid und Grossich, Zwangschiedsspruch und Schlichtungswesen, 10 
Miinchner volkswirtschaftliche Studien (1929); Kahn-Freund, Der Funktionswandel des Ar- 
beitsrechts, 62 Archiv fiir Sozialwissenschaft 146 (1932). 

9° See Professor von Beckerath’s report in Bericht iiber die Verhandlungen der 11. General- 
versammlung der Gesellschaft fiir Soziale Reform (1930); see also Bohnstedt, Wirtschaftlich- 
keit und Schlichtungswesen, 13 Schriften der Gesellschaft fiir soziale Reform (1931). 

9* As to the German system, see Fuchs, Collective Labor Agreements in German Law, r5 St. 
Louis L. Rev. 1 (1929); Fuchs, Protection of the German System of Controlling Employment 
by Collective Agreement, 17 St. Louis L. Rev. 221 (1932); Reich, Labour Relations in Republi- 
can Germany (1938); Lehman, Collective Labor Law under the German Republic, 10 Wis. L. 
Rev. 324 (1935). See also Int’l Lab. Office, op. cit. supra note 89, at 238 et seq.; Sitzler, The 
Compulsory Adjustment of Industrial Disputes in Germany, 12 Int’l Lab. Rev. 457 (1925); 
Ham, The German System of Arbitration, 39 J. of Pol. Econ. 1 (1931). 

% RGBI. 1916, at 1333. 

93 Int’l Lab. Office, op. cit. supra note 89, at 239. 


94 Decree on Collective Agreements, Workers’ and Employees’ Councils and on Concilia- 
tion in Labor Disputes, of Dec. 23, 1918, RGBI. 1923, I, at 1456. 


9s RGBI. 1923, I, at 1043 (English transl.: Legis. Ser. Ger. 6). 
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and conciliation boards. Each board was to consist of representatives of 
employers and employees and an independent chairman. Conciliation was 
to be attempted in the first instance by the conciliator, and as a second 
step the board. If the parties could not come to terms, the board was to 
render an award, which, as a general rule, the parties were free to accept 
or to reject. If, however, the “adjustment of the interests of both parties 
as made in the award was just and equitable, and if its enforcement was 
necessary upon economic or social grounds,” the award could be imposed 
upon the parties without their acceptance or against their express rejec- 
tion.*% The power to declare an award binding rested with the Reichs 
Minister of Labor or, in matters of local importance, with the regional con- 
ciliators who, however, had to follow the general policies and orders of the 
Reichs Minister of Labor. 

This German system of combining mediation with compulsory arbitra- 
tion has been censured not only on the ground that it was a system of ac- 
tive wage policy disguised as an effort to preserve industrial peace, but 
also because it united two systems of dealing with industrial disputes each 
of which required a distinctive procedure.*’? The system of mediation is 
based upon free cooperation, that of arbitration on compulsion. In media- 
tion, responsibility for the final agreement rests with the parties or their 
representatives; responsibility for an award rests with the arbitrator. Ad- 
vance knowledge that an unsuccessful mediation procedure will lead to an 
award is apt to induce the representatives of both parties to state exag- 
gerated demands. If these demands are not met by the award each repre- 
sentative can still boast to his rank and file how forcefully he has defended 
their interests. Furthermore, an arbitrator, when he has to make an award, 
will naturally be inclined to enter upon factual investigations. If, how- 
ever, a union is compelled to lay open such facts as the extent of its war 
chest, or if an employer must reveal his rate of profit, the relative fighting 
strengths of the parties may be influenced decisively. Nevertheless, these 
faults resulting from a combination of the systems of mediation and arbi- 
tration do not appear to be so grave as to render such a combination un- 
workable. The German system functioned fairly satisfactorily for almost 
fifteen years and, although unable to prevent industrial warfare entirely, 
it certainly helped to reduce the number of strikes and lock-outs. Although 
in many cases arbitrators seem to have been influenced by a desire to cor- 
rect upward and, sometimes, downward, the wage level which would have 
been the resultant of the respective fighting strengths of the parties, it can 

96 Law of 1923, § 6. 

97 See Weddigen, Sozialpolitik 141 et seq. (1933); Kuttig, op. cit. supra note 89. 
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hardly be denied that, ordinarily, they did their best to act merely as arbi- 
trators. The procedure before the German conciliation boards showed a 
marked tendency to adapt itself to the requirements of mediation rather 
than of arbitration, and voluntary agreements were the rule instead of 
awards.» 99 

On the other hand, those circles which supported the German system 
and defended it against the continuous attacks of the employers, did so 
primarily because it enabled the government to influence the wage level 
in favor of labor.’ Although the conciliators and conciliation boards 
were independent of higher orders insofar as they had to adjust or decide 
individual cases, the conciliators were bound to follow those general poli- 
cies which the Reichs Minister of Labor chose from time to time to lay 
down in so-called “guiding maxims.”’ These policies were quite definite in 
ordering the conciliators to prevent wages from falling to too low a stand- 
ard, especially in periods of recession. Employers were vociferous in point- 
ing out that this policy kept German wages at a level too high to allow 
German industry successfully to compete on the world market. In the 
violent propaganda which was carried on against the Republican regime, 
this argument of the industrialists played a considerable role. When the 
National-Socialist regime came to power in Germany, governmental juris- 
diction was not abolished, however, but strengthened, to be exercised, it is 
true, primarily for the purposes of promoting exports and armaments and 
of combatting unemployment.'™ 

2. The new French Conciliation and Arbitration Law of 1938" ap- 

98 Cf. Reichsarbeitsministerium, Deutsche Sozialpolitik 1918-29 (1929); see also Int’l Lab. 
Office, op. cit. supra note 89, at 273. 

99 In Poland arbitration has been combined with conciliation in a way similar to that of the 
pre-National-Socialist German system, Presidential Decree of October 27, 1933, with Order of 
January 24, 1934. See 5 Int’l Lab. Office Year Book 399 (1934-5); Legis. Ser., Pol. 6 (1933); 
and 6 Int’l Lab. Office Year Book 414 (1936). As to other countries, see Int’l Lab. Office, op. 
cit. supra note 89. 

100 See Professor Sinzheimer’s report in Bericht iiber die Verhandlungen der 11. General- 
versammlung der Gesellschaft fiir soziale Reform (1930). 

et On National-Socialist wage fixing, see p. 72 infra. 

102 Law of March 4, 1938, Journal off., at 2570, Bull. Légis. Dalloz 134 (1938). For details 
of the execution of this law see the General Instruction of June 1, 1938 (J.o., at 6252, Bull. 
Légis. Dalloz 373 (1938)). The law of 1938 is an amendment to the Law of December 31, 1936 
(J.o., at 127 (1937), Bull. Légis. Dalloz 1132 (1936), Rec. pér. Dalloz 4.4 (1938)) by which the 
Popular Front government of M. Léon Blum first introduced compulsory arbitration into the 
law of France. For an interesting comment on this law, see Debré in Rec. pér. Dalloz 4.4 (1938). 
Cf. Savatier, L’arbitrage obligatoire des conflits collectifs de travail, in 1938 Rec. hebdoma- 
daire Dalloz, Chronique, 9; Laroque, Les rapports entre patrons et ouvriers (1938); Maurette, 
A Year of Experiment in France, 36 Int’] Lab. Rev. 1-25, 149-66 (1937); Morin, L’Expérience 
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proximates a system of compulsory arbitration more closely than did the 
German law. Voluntary agreement is still the primary aim. The law ex- 
pressly prescribes that every collective agreement must establish machin- 
ery to adjust collective disputes arising out of the interpretation or ap- 
plication of the agreement, or connected with its expiration or with one 
party’s desire to modify an existing agreement in some respect. Where no 
conciliation agency has been established by a collective agreement, the 
conflict is to be brought before the general regional conciliation commis- 
sion. Only where negotiations and conciliation fail, is the dispute to be 
brought before the arbitration agencies which, in contrast to the German 
system, are not identical with the conciliation agencies. This lack of iden- 
tity is apparently designed to counteract the tendency to regard concilia- 
tion as a mere preliminary to arbitration and to preserve the distinctive 
character of conciliation proceedings. It is characteristic, however, that a 
conciliation commission must always be presided over by a government 
official, viz., the prefect or his representative or by the Minister of Labor 
himself, and that conciliation proceedings can be initiated by the prefect 
ex officio. If a dispute remains unsettled one week after its submission to 
the conciliation commission, the French statute requires that the issues be 
arbitrated. In such a case proceedings are conducted before two arbitra- 
tors, one selected by the employers and the other by the employees. If 
these arbitrators are unable to agree, the case is disposed of by an umpire 
appointed, if necessary, by the prefect. If the conflict is of national impor- 
tance, the Minister of Labor, acting upon the advice of the Permanent 
Committee of the National Economic Council, may appeal an award to 
the High Court of Arbitration. This court consists of five high adminis- 
trative officials and judges, of two representatives of the employers, and of 
two representatives of the employees."*? This court may not render an 
award, but can only reverse an award and appoint a new arbitrator to 
whom the case is to be remanded with directions. Arbitration is thus to 
take place in every dispute which cannot be settled by negotiation or con- 
ciliation and it seems that the award is as binding upon the parties as if it 
were a collective agreement. The parties are not allowed to resort to acts 
of industrial warfare before conciliation and arbitration proceedings are 
completed. Since every conflict necessarily leads to an agreement or 


francaise des conventions collectives et de l’arbitrage obligatoire, 8 Archives de philosophie du 
droit 100 (1938) (with references). For an instructive description of French labor law see 
Sobernheim and Rothschild, Regulation of Labor Unions and Labor Disputes in France, 37 
Mich. L. Rev. 1025 (1939). 


+03 See decree of April 3, 1938, J.o. at 4040, Bull. Légis. Dalloz 182 (1938). 
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award having the force of an agreement, and since no party is allowed to 
resort to strike or lock-out while an agreement is in force, it seems that 
strikes and lock-outs are completely outlawed. The elaborate system is 
not only directed towards the ambitious aim of complete preservation of 
industrial peace, but it also provides for the arbitral solution of every col- 
lective labor dispute. At a first glance, it might seem as if the possibilities 
of governmental influence upon the policy of wage adjustments were small- 
er than they were under the German system. However, the presence of the 
prefect in every conciliation committee, and the power of the Minister of 
Labor to bring important conflicts before a central agency in which gov- 
ernment representatives can exercise a decisive influence, opens the door to 
the extensive exercise of such wage policies as the government of the day 
may choose to adopt. During the short period of its existence, the High 
Court of Arbitration has already been called upon in numerous cases and 
it seems as if it might develop into an agency which will be instrumental 
in shaping general policies and principles for the determination of wages 
and other conditions of labor. Important decisions have been rendered, in 
particular, on the basis of Article 10 of the law of March 4, 1938, which 
makes it the duty of the arbitration agencies currently to adapt wages to 
the changing costs of living. On this basis, the court has already developed 
a set of rules which not only, in effect, order the arbitration agencies to 
fix wages according to the principle of the “living wage,” but which also 


fill this rather vague concept with concrete content. The minimum wage 
must always be sufficient to provide a decent living for every worker and 
his family, but it must also be different for different classes of workers, tak- 
ing into regard their different needs and their different status in society.’ 


Vv 


With the possible exception of France, all systems of governmental in- 
terference with wages discussed so far are motivated by a desire either to 
preserve industrial peace or to establish as the minimum wage for an in- 
dustry the wage resulting from an otherwise undisturbed struggle between 
employers and unionized labor, either in an industry as a whole or in the 
“better’’ sector of a given industry. They are all to be distinguished from 
systems of immediate governmental wage regulation intended to fix wages 
at a level different from that corresponding to the actual fighting strength 


of the parties. 
1. Not all wage fixing laws, however, can be traced to such a clear-cut 


es Cour supérieur d’arbitrage, August 1, 1938, C.S.A. no. 284 bis. (1938). Cf. Morin, op. 
cit. supra note 102, at 114-15. 
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motivation. In France, for instance, the statute, upon its face, appears to 
be an arbitration law pure and simple, designed for no purpose other than 
that of preserving industrial peace. Yet, the principle of the living wage 
was read into the law by the High Court of Arbitration, and it can safely 
be assumed that the sponsors of the law, the parties of the “Popular 
Front,” intended such an interpretation from the outset. In a similar 
process the arbitration acts of New Zealand and Australia were trans- 
formed into wage fixing laws. These two countries, which can now look 
back over about forty years experience, were the first countries in the 
modern world to embark upon an active governmental wage policy. In 
both countries this epochal development was started only half-consciously 
and as a by-product of what initially appeared to be no more than an at- 
tempt to preserve industrial peace through arbitration. The development 
commenced in New Zealand, where, in 1894, the world’s first labor arbi- 
tration act was adopted.'*s This bold experiment was caused by the wave 
of strikes which spread over that country and Australia around 1890, and 
which culminated in the great maritime strike of that year. The social 
and economic disturbances of these turbulent years caused thoughtful rep- 
resentatives of independent civic groups to develop a scheme for the peace- 
ful settlement of labor disputes and the defeats labor had suffered in the 
maritime conflict and in several great strikes in Australia made the trade 
unions receptive to such plans. 


The New Zealand Arbitration Act of 1894 provided for the establish- 
ment of a machinery for conciliation and arbitration. In case of a labor 
dispute the agencies established under the act could be invoked by the 
respective unions of the employees or employers. If no agreement could 
be reached before the Conciliation Board, the Court of Arbitration had to 
issue an award,’ the terms of which were binding upon the parties and 


165 Industrial Conciliation and Arbitration Act of 1894. On the New Zealand System, see 
Collier, Minimum Wage Legislation in Australasia, 1957 et seq. (1915); Rowley, The Indus- 
trial Situation in New Zealand, esp. c. 20-8 (1931); Findlay, Industrial Peace in New Zealand, 
4 Int'l Lab. Rev. 32 (1921); Condliffe, Experiments in State Control in New Zealand, 9 Int'l 
Lab. Rev. 334 (1924). See also the work by one of the fathers of the New Zealand System, 
Reeves, State Experiments in Australia and New Zealand (1923). 

106 The difficulties inherent in any attempt to combine the systems of conciliation and com- 
pulsory arbitration (cf. p. 60 supra) were felt in New Zealand at an early stage. While the 
sponsors of the act had hoped that many, if not most, labor disputes would be settled by con- 
ciliation before the regional boards, it soon turned out that the parties usually regarded this 
stage as a mere preliminary to the rendering of an award by the Court of Arbitration, whose 
docket soon became overcrowded. By an amendment of 1900, the power to render awards was 
granted to the boards, each party being entitled to appeal to the Court of Arbitration. This 
amendment, which combined conciliation and arbitration in the same agency, was not suc- 
cessful. The members of the regional boards were frequently unfamiliar with the conditions 
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during the effectiveness of which any strike or lock-out was forbidden and 
punishable as a criminal offence. Acts of industrial warfare were not ab- 
solutely outlawed in New Zealand. Where the respective unions chose not 
to invoke the conciliation and arbitration agencies, they were free to re- 
sort to any sort of pressure short of physical violence or other acts illegal 
under the general law. As soon as the governmental machinery was in- 
voked, however, by a duly organized union of the employers or of the em- 
ployees, both parties became compelled to keep the peace and to abide by 
the decision. Since large groups of labor came to feel that the Court of 
Arbitration was not unfriendly to their interests, the fact that only unions 
could set in motion the procedure became a powerful incentive toward un- 
ionization. 

The New Zealand experiment was followed by the Australian states of 
New South Wales,’*? Western Australia,’ and, in 1904, by the Common- 
wealth of Australia,’°® whose Constitution of 1900 expressly empowered 
the federal Parliament “‘to make laws for the peace, order, and good gov- 
ernment of the Commonwealth with respect to conciliation and arbitra- 
tion for the prevention and settlement of industrial disputes extending be- 
yond the limits of any one State.’”"° All these statutes were arbitration 
acts pure and simple. None of them contained any express provisions as 
to minimum wages. On the other hand, none of them gave any clear direc- 


of the various branches of industry they were called upon to regulate. Proceedings before the 
boards were slow and cumbersome. The general dissatisfaction finally reached such a point 
that the parties were allowed to start proceedings immediately before the Court of Arbitration. 
In so many cases did parties avail themselves of this possibility that the boards were practi- 
cally starved out of existence. They were tacitly abolished by the amendment act of 1908 
which reorganized conciliation on a new basis. The act provided for official conciliators who 
attempted to bring about amicable agreement, either through their own services or through 
negotiations before a “conciliation commission.” 

Unlike the defunct conciliation boards, the conciliation commissions were not to be per- 
manent institutions, permanently staffed, but were to be established (ad hoc) and were to 
consist of representatives of the employers and employees of the industry in question. Pro- 
ceedings before the commissions were to be as informal, simple, and speedy as possible. It 
was provided, in particular, that the parties were not allowed to be represented by lawyers. 
The commissions were not to render any awards, but only to attempt to reach an amicable 
agreement between the parties. Where such attempts failed, the case was to be brought be- 
fore the Court of Arbitration for compulsory settlement. Conciliation and arbitration were 
thus clearly segregated between two different agencies. 

+7 Industrial Arbitration Act of 1901, 1 Edw. VII, c. 59. 

168 Industrial Conciliation and Arbitration Act of 1902, 1 & 2 Edw. VII, c. 21. 

*°9 Conciliation and Arbitration Act of 1904, 4 Edw. VII, c. 13. 

© Commonwealth of Australia Constitution Act of 1900, 63 & 64 Vict., c. 12, § 51, no. 35; 
as to the following discussion see Evatt, Control of Labor Relations in Australia, 6 Univ. Chi. 
L. Rev. 529 (1939). 
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tions to the arbitration authorities as to what standard they were to apply 
in the arbitral fixation of wages. The New Zealand act gave the Arbitra- 
tion Court no more directions than the general statement that wages were 
to be determined “according to the merits and the substantial justice of the 
case,’ and a similar provision is found in the Commonwealth Act.” The 
Western Australia act simply provided that the Arbitration Court should, 
“in all matters before it, have full and exclusive jurisdiction to determine 
the same in all respects as in equity and good conscience it thinks fit.”™3 
The New South Wales act was even completely silent on the problem of 
the standard of decision. Apparently, at this early stage, nobody had a 
clear idea of the problems and economic and technical difficulties involved 
in a policy of compulsory arbitration and active governmental wage de- 
termination. Furthermore, the draftsmen of these pioneer acts were prob- 
ably reluctant to bar further developments by hard and fast formulae. 
The arbitration courts, left without guidance, were groping in the dark 
and, more unconsciously than knowingly, tended in their awards to fix 
wages on the basis of a going wage. It seems, however, that simultaneous- 
ly, they were inclined from the beginning to use their powers to develop an 
active wage policy which would favor a general standard of the decent liv- 
ing wage. The legislative history of the arbitration acts, the general ambi- 
tion to establish Australia and New Zealand as model countries and to 
make it possible for everyone to live at the “Australian standard of liv- 
ing,’ and the contemporary political strength of the labor movement and 
of humanitarian liberalism indicate the cultural milieu from which 
emerged the active wage policy of the arbitration tribunals. This tendency 
was particularly influential in New South Wales, where, as early as 1904, 
the President of the Court of Arbitration, Mr. Justice Heydon, gave force- 
ful expression to the principle of the living wage. It was the very task of 
the system of compulsory arbitration, so he declared, 
to so arrange the business of the country that every worker, however humble, shall 
receive enough to enable him to lead a human life, to marry and to bring up a family 
and maintain them and himself with, at any rate, some small degree of comfort. This, 


which may be shortly defined as the duty to prevent sweating, is, I think, universally 
recognized in this country.**4 


The decisive step was not taken, however, until Mr. Justice Higgins, the 
President of the Commonwealth Court of Arbitration, in the so-called 


11 See Collier, op. cit. supra note 105, at 2014. 


112 “§ 25: In the hearing and determination of every industrial dispute the Court shall act 
according to equity, good conscience, and the substantial merits of the case.” 


113 § 74. 14.4 New South Wales Industrial Arbitration Rep. 309. 
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Harvester case of 1907," solemnly pronounced the principle of the living 
wage as the essential foundation of the Australian system of wage deter- 
mination. Strangely enough, this decision was not rendered in arbitration 
proceedings but in a case which was concerned with the interpretation of 
a tax law. By the Excise Tariff Act of 1906 an excise tax had been im- 
posed upon agricultural implements of different kinds, except those which 
were manufactured in Australia under conditions as to the remuneration 
of labor which were declared to be “fair and reasonable”’ by the President 
of the Commonwealth Arbitration Court. When the manufacturers ap- 
plied for such certificates to Mr. Justice Higgins, the President of the 
Court,"* he was faced with the task of determining the standard with 
which to measure the fairness and reasonableness of the wages paid by the 
applicants. The manufacturers contended that they had satisfied the re- 
quirements of the statute whenever they paid the wage rate which the 
average employer in the industry was paying. To these contentions, Mr. 
Justice Higgins gave the following answer: 


If Parliament meant that the conditions would be such as they can get by individual 
bargaining—if it meant that those conditions are to be fair and reasonable which em- 
ployees will accept and employers will give, in contracts of service, there would have 
been no need for this provision. The remuneration could be safely left to the usual 
but unequal contest, the higgling of the market for labor, with the pressure for bread 
on one side, and the pressure for profits on the other. The standard of “fair and 
reasonable” must, therefore, be something else, and J cannot think of any other standard 
more appropriate than the normal needs of the average employee, regarded as a human 
being living in a civilized community 

If instead of individual bargaining one can conceive of a collective agreement—an 
agreement between all the employers in a given trade on the one side and all the em- 
ployees on the other—it seems to me that the framers of the agreement would have 
to take, as the first and dominant factor, the cost of living as a civilized being. If A 
lets B have the use of his horses, on the terms that he gives them fair and reasonable 
treatment, I have no doubt that it is B’s duty to give them proper food and water, and 
such shelter as they need; and as wages are the means of obtaining commodities, 
surely the State, in stipulating for fair and reasonable remuneration for employees, 
means that the wages shall be sufficient to provide these things, and clothing, and a 
condition of frugal comfort estimated by current human standards. This, then is the 
primary test, the test which I shall apply in ascertaining the minimum wage that can 
be treated as “fair and reasonable” in the case of unskilled laborers. 


1s Ex parte McKay, 2 C.A.R. 1. 


16 The economic and social theories of Mr. Justice Higgins, the great leader of Australian 
Social Policy, are well expressed in his article, Higgins, A New Province for Law and Order, 
29 Harv. L. Rev. 13 (1915). See also his book, Higgins, A New Province for Law and Order 
(1922). 
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Upon these considerations, Mr. Justice Higgins entered upon an inquiry 
into the cost of living for a family of two adults and three children upon 
the standard indicated by him. Since no statistics of costs of living were 
available at that time, he had to resort to the expert testimony of house- 
wives. As the result of his inquiry, he found that forty-two shillings a 
week was necessary to secure to a “family of five’ a decent living in Mel- 
bourne. 

A certain Mr. McKay, an employer, who paid his unskilled workers an 
average of thirty-six shillings a week"’ and to whom Mr. Justice Higgins 
refused to grant a certificate of fair wage under the Excise Tariff Act, 
brought the case before the High Court of Australia and had the satisfac- 
tion of having the act declared unconstitutional."* However, Mr. Justice 
Higgins continued to rule, as President of the Commonwealth Court of 
Arbitration, that forty-two shillings a week was the irreducible minimum 
wage which was “fair and reasonable” to pay a Melbourne worker with a 
family of five. Whenever the court made an award, it reaffirmed the prin- 
ciple that the living wage in a given community was the mimimum wage 
for unskilled workers residing in that community."® The wage received 
by a skilled worker in a given locality was to exceed the living wage in that 
locality according to the circumstances to be fixed at variable amounts 
above that minimum in accordance with the worker’s case. The principle 
that the “living wage” for unskilled labor should equal the “basic wage” 
for all wage earners was subsequently adopted by the wage fixing author- 
ities of New Zealand and by all Australian states with the exception of 
Victoria and Tasmania. The wage boards of the latter two states have, 
however, attained similar results. 

Since the Harvester judgment, proceedings before the Commonwealth 
Court and the other arbitration courts have been concerned either with the 
determination of differentials between the basic wage and the wages for 
different groups of skilled or semi-skilled labor, or with the adaptation of 
the basic wage to changes in the cost of living. In the course of time, the 
methods used in the determination of the basic wage have been refined. 
The housewife has been replaced as expert witness by the Commonwealth 
Statistician, whose index of the cost of living has become more elaborate 
and more reliable in the course of time. In 1934, the family of five has been 


17 This was 3s. over the average wage in the industry for unskilled labor. 
18 Commonwealth v. McKay, 6 C.L.R. 41 (1908). 
*t9 Anderson, The Basic Wage in Australia, 14 Econ. Rec. 48 (1938). See also Anderson, 


Fixation of Wages in Australia, esp. at 181 (1929); Foenander, Towards Industrial Peace in 
Australia, esp. at 69-122 (1937). 
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replaced as the basic unit by the family of four. The principle of the basic 
wage, however, has remained sacrosanct.”° 

In actual practice, the nominal basic wage was continuously raised dur- 
ing the period between the Harvester judgment and the post-war depres- 
sion. Whenever the workers felt that the cost of living had increased, the 
unions resorted to the Arbitration Court for a new fixation of the basic 
wage, always to be expressed in an amount in excess of the “Harvester 
wage.” Finally, in 1923, the court decided that the basic wage was to be 
regularly adjusted each quarter on the basis of the statistician’s index 
figures. During the depression, in February 1931, the court not only ad- 
justed wages to a falling cost of living but also took the courageous step of 
cutting the basic real wage by ten per cent. During the further course of 
the depression, other measures were taken in order to refine the deter- 
mination of the cost of living and the basic wage. It has been stated that 
this responsiveness of the court to the economic requirements was a major 
factor in the rapid recovery of Australian industry; thus a return to the 
pre-depression level of wages could be initiated by the Arbitration Court 
as early as April 1934, and, in 1937, the court could declare a considerable 
increase in the basic wage to be justified by the “existing degree of pros- 
perity in the Commonwealth and the satisfactory condition of industry 
generally.” 

Although the Commonwealth Arbitration Court has jurisdiction only 
in those disputes which extend beyond the limits of any one state, it has ob- 
tained a preponderant position among the various Australian wage fixing 
agencies. It has thoroughly influenced the practice not only of the arbitra- 
tion courts of New Zealand™ and of the two Australian states which have 
adopted for their intra-state disputes the system of arbitration, viz., New 
South Wales and Western Australia, but also of those states which have 
adopted the system of minimum wage determination through wages 
boards (Victoria, Queensland, South Australia and Tasmania).”* Con- 
tradictory determinations through federal and state authorities have been 
and still seem to be not infrequent and the co-existence of state and fed- 
eral wage fixing machineries has been the cause of much friction and dis- 
content as well as of much skilful legal juggling.4 

120 “Unless great multitudes of people are to be irretrievably injured in themselves and their 
families, unless society is perpetually in industrial unrest, it is necessary to keep this living 


wage as a thing sacrosanct beyond the reach of bargaining,” stated Mr. Justice Higgins in 
Broken Hill Case, 3 C.A.R. 1, 32 (1909). 


tt Quoted by Anderson, The Basic Wage in Australia, 14 Econ. Rec. 48, 61 (1938). 

1 Riches, Fair Wage Principle in New Zealand, 13 Econ. Rec. 224 (1937). ™3 P. 75 infra. 

14 For details, see Anderson, Fixation of Wages in Australia 123 (1929); Foenander, op. cit. 
supra note 119, at 29, 38; see also 4 Univ. Chi. L. Rev. 618, 636 (1937). 
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2. Arbitration laws presuppose, as a necessary condition of their func- 
tioning, the existence of labor unions. The machinery of arbitration is set 
in motion from case to case whenever a dispute exists between a labor un- 
ion and an employer or a union of employers. The award, on general prin- 
ciples, is binding upon nobody but the parties to the proceedings or, to 
be more exact, upon those employers who are either themselves parties 
to the proceedings or members of an employers’ union which has taken part 
in the proceedings, and upon those employees who are members of a labor 
union which has been a party. 

If only a sector of an industry is organized, the same problem arises 
which has been mentioned before in connection with collective bargaining, 
viz. the problem of preventing the unorganized sector of the industry from 
undercutting the wages in the organized sector.’** Such undercutting can 
be prevented when the arbitration court or some other authority is vested 
with the power of declaring the award a “common rule” for the entire in- 
dustry in question. Such power existed in pre-National Socialist Ger- 
many.” In Australia, a provision of the Commonwealth Arbitration Act 
which purported to enable the Commonwealth Arbitration Court to de- 
clare an award a common rule™’ has been declared to be ultra vires the leg- 
islative powers of the Commonwealth under the Australian Constitu- 
tion.”* The unions have found, however, another way to reach similar re- 


sults through the simple expedient of joining as defendants in an arbitra- 
tion case all the employers who are engaged in the industry in question 
within the territory for which a wage determination is sought. This prac- 
tice has found the support of the Commonwealth Arbitration Court”? and 
it seems also to be common in New Zealand.**° Where, under such practices, 
an award can be made to apply to an entire industry, the so-called arbitra- 
tion is practically equivalent to outright governmental fixation of wages. 


125 See Rheinstein, op. cit. infra note 135, at 574. As to extension of collective agreements 
through executive order of the Minister of Labor in France, see Sobernheim and Rothschild, Reg- 
ulation of Labor Unions and Labor Disputes in France, 37 Mich. L. Rev. 1025, 1061 (1939). 

126 Conciliation Law (Schlichtungsordnung) of October 30, 1923, RGBI. 1923, I, at 1043. 

127 § 38 (f) of the Commonwealth Conciliation and Arbitration Act of 1904. This section 
purported to authorize the court “to declare any award or order that any practice, regulation, 
rule, custom, term of agreement, condition of employment or dealing whatsoever determined 
by an award in relation to any industrial matter shall be a common rule of any industry in 
connection with which the dispute arises.” 

128 Australian Boot Trade Employers Federation v. Whybrow & Co., 11 C.L.R. 311 (1910). 

129 See Foenander, op. cit. supra note 119, at 208; the leading cases are Australian Workers’ 
Union v. Pastoralists’ Council, 23 C.L.R. 22 (1917), and Burwood Cinema Case, 35 C.L.R. 
528 (1925). In Western Australia an award is automatically a common rule for the entire 
industry with which it is concerned, Industrial Arbitration Act, 1912, 3 Geo. V, No. 57, § 78. 

13° See Collier, op. cit. supra note 105, at 1977. 
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VI 


In the preceeding section it has been shown how machineries, which 
prima facie appear to be designed for the purpose of preserving industrial 
peace through arbitration, can be and have been used for the purpose of 
wage fixation. This purpose can also be achieved, however, by the estab- 
lishment of a machinery designed primarily and openly for that purpose. 

1. Whenever a government embarks upon a policy of outright wage 
fixation, it must necessarily indicate to the authorities entrusted with the 
enforcement of this policy what standard they ought to apply."* The 
statement of such a standard can be dispensed with only when the legis- 
lature itself undertakes to state a flat wage rate in the statute. This type 
of legislation is represented for instance, by the American Fair Wages 
Standards Act of 1938," in which Congress itself has fixed flat wage rates, 
subject, however, to some narrowly limited adjustment through wages 
boards."’3 It lies in the very nature of a system of immediate legislative 
minimum or maximum wage determination that it must be general and 
that it cannot pay much attention to differences between different lines 
or kinds of employment. Unless combined with a sliding scale, it is also 
unable to follow changes in the technological or financial conditions of a 
given industry or in the general level of prices or in the cost of living. Since 
a group interested in changing, upward or downward, the level of wages as 
immediately determined by statute, may sometimes find it impossible or 
inopportune openly to advocate a change of the statutory wage scale, such 
a law may also result in an invitation to bring about the desired change by 
tinkering with the currency by means of deflationary or inflationary meas- 
ures."34 

2. By its very nature, a wage fixing law must be adaptable to different 
and changing conditions. Therefore almost all the countries which have 
adopted such laws have found it necessary to establish some machinery 


«3 As to the various possible standards, see Douglas, The Economic Theory of Wage Regu- 
lation, 5 Univ. Chi. L. Rev. 184, 195 (1938). 

132 52 Stat. 676 (1938), 29 U.S.C.A. c. 8 (Supp. 1938). See also the minimum wage laws of 
Arizona (Ariz. L. 1917, c. 38), Arkansas (Ark. Acts 1915, Act 191), Puerto Rico (Puerto Rico 
Acts 1919, no. 45), South Dakota (S.D. L. 1923, c. 309), and Utah (Utah L. 1973, c. 63). 

133 For details of the United States Fair Labor Standards Act, see Caplin, The Fair Labor 
Standards Act, Evils and Burdens in Interstate Commerce, 25 Va. L. Rev. 341 (1939); The 
Federal Wages and Hours Act, 52 Harv. L. Rev. 646 (1939); Wages, Hours, and the Constitu- 
tion, 33 Ill. L. Rev. 447 (1939). 

134 Such a danger seems to exist in the United States where, in consequence of the constitu- 
tional obstacles against moratoria and other interferences with the obligation of contract, at- 
tempts to alleviate the plight of embarrassed debtors have customarily tended towards advo- 
cating inflationary measures. 
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through which different minimum or maximum wages can be fixed for dif- 
ferent kinds of employment, or by which wages can be changed from time 
to time with changing conditions. 

Among the various systems of machinery developed for this purpose in 
different countries, the following two principal types may be distinguished: 

First, systems under which the wage fixing agencies are intended to 
carry out the social or economic policies of the government and where they 
are, therefore, organized in such a way as to make them dependent in their 
determinations upon the political authorities, which may be represented 
by a democratic cabinet as well as by an authoritarian dictator; 

Second, systems under which the wage fixing agencies are intended to 
be independent of the political authorities of the country. 

a. Systems of the first type, viz., of political wage fixation, are represented 
primarily by the authoritarian countries, of whose systems of “totalitarian 
economics” the fixation of wages is an integral part.**s 

In National-Socialist Germany the government has complete power to 
determine the wages to be paid in every branch of employment. The sys- 
tem of state-supervised collective bargaining which had been in effect dur- 
ing the Republican period, was abolished by the Law"** on the Organiza- 
tion of National Labor, of January 20, 1934."3’7 This law not only forbade 
strikes and other collective action of the employees, but also purported to 
restore to the “leader of an enterprise,” i.e., the employer, full power to 
regulate the conditions of labor for his “followers,’’***i.e., his employees.** 
It goes without saying, however, that in a totalitarian state the exercise 
of this power of the employer could not be left free from government super- 
vision and guidance. The Law, therefore, provides for the supervision and 
regulation of all labor relations through so-called regional labor trustees, 
who, as field officers of the central Ministry of Labor, exercise this task in 
submission to the orders and directions of the minister, who, in turn, is 
subject to the orders and directions of the Fuehrer. Through this machin- 
ery the government has, from the very beginning, pursued a policy of wage 
stabilization. As a general rule, the employers were ordered to continue 
payment of the wages «s they had been determined by the collective agree- 

+35 As to the Soviet Union, see Rheinstein, Methods of Wage Policy I, 6 Univ. Chi. L. Rev. 
552, at 559, n. 10 (1939). 

136 T.e., decree of the Leader. 137 RGBI. 1934, I, at 45, Legis. Ser. 1934, Ger. 1. 


+38 The terminology of the law is a romantic reminiscence of the feudal relation of lord 
and vassals. 


139 § 2 “The leader of the enterprise determines, as to his followers, all the affairs of the en- 
He has to take care of the welfare of his followers. The latter have to observe 
as to him the loyalty which is founded upon the community of enterprise.” 
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ments which had been in force when the National-Socialist government 
took power. When the cost of living began to rise, the compulsory sta- 
bilization resulted in that decrease of the level of real wages which was re- 
garded as necessary for the promotion of exports and in the fight against 
unemployment. When the gradually increasing shortage of labor began 
to result in a competition of employers for workers, especially skilled 
workers, the labor trustees were expressly ordered “to take all measures 
necessary to prevent the development of wage rates or other conditions of 
labor which would unfavorably influence national armament or the execu- 
tion of the Four Year Plan.’’**° Under this decree, the supervision of em- 
ployers has been tightened and the labor trustees have made it clear that 
the wages as determined by them are not only minimum but also maxi- 
mum wages.'* In effect, the determination of wages and other conditions 
of labor has been taken out of the hands of the parties, to be treated by the 
government as a link in the governmental regulation of the entire eco- 
nomic life of the nation. 

The same situation exists in Italy, where the actual practice is even 
less reflected in the letter of the law than it is in Germany. The basic pro- 
nouncements on labor relations, viz. the Labor Charter,’ and the Law 
of April 3, 1926, on the Legal Regulation of Collective Labor Relations," 


were conceived in an order of ideas which, though temporarily cherished 
by the Fascist government, was never put into practice. These laws are 
expressions of the theory of the corporative state as it was conceived, un- 
der the influence of syndicalist ideas, by some of the intellectual leaders of 
fascism, especially Alfredo Rocco, and publicly enunciated by Benito Mus- 
solini. Under the corporatist theory, the economic forces of the nation 
were to be organized in self-governing associations of all persons working 


4° Decree of June 25, 1938, concerning wages, promulgated by the Agent for the Four Year 
Plan. RGBI. 1938, I, at 691. 


141 See Mansfeld, Zur Verordinung tiber die Lohngestaltung, 6 Zeitschrift der Akademie fiir 
Deutsches Recht 41 (1939). As to National-Socialist Wage Policy in General, see Lederer, 
Who Pays for German Armaments, 5 Social Research 70 (1938). 

14 Carta del Lavoro (April 21, 1927). Originally, it was not a formal statute of the govern- 
ment but a solemn declaration of the Grand Council of the Fascist Party. It was published, 
however, in the official gazette of the government (Gazzetta Ufficiale, April 30, 1927, no. 100), 
and it is generally recognized to be the official basis of Fascist labor law. English translations 
have been published in Legis. Ser., 1927, It. 3; Hill and Stoke, The Background of European 
Governments 495 (1935); and Rappard, Schneider, et. al., Source Book of European Govern- 
ments pt. III, at 44 (1937). See also the Law of December 13, 1928, n. 2832 (Gazz. Uff. Dec. 
24, 1928, no. 298), ““Delegating to the Royal Government the Power to Issue with the Force 
of Law, Norms for the Complete Execution of the Labor Charter.” 


143 Laws 1926, no. 563, Gazz. Uff., April 14, 1926, no. 87, Legis. Ser., 1926, It. 2. 
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in a certain branch of economic life. Each of these organizations, the so- 
called corporations,"** were to consist of separate employee and employer 
organizations, each one made up of local, regional and national “syndi- 
cates.” Wages and other conditions of labor were to be determined 
through collective agreements to be concluded between the syndicates of 
the employers and employees. In order to facilitate such agreements, the 
corporations were to provide agencies for conciliation. In case the parties 
were unable to reach a collective agreement, strikes and lock-outs were for- 
bidden and wages and other conditions of labor were to be determined by 
*“‘judgment”’ of the appellate court of the region in question, which was to 
sit in such a case as a “labor magistrate,” its bench to be composed of 
three professional judges and “two citizens, who are experts in the fields 
of production and labor and who are to be appointed from case to case by 
the President of the Court.”’*45 

This system which, in entrusting arbitration to an organ of the judicial 
branch of the government, was reminiscent of the Australian system, was 
never actually set to work. The corporative system is based on the ex- 
istence of self-governing organizations of employers and employees. It 
turned out to be incompatible with the principle of totalitarianism, which 
requires that every activity, economic as well as cultural, be regulated by 
the State.*° The corporative system was unworkable since the syndicates 
and corporations were organized not as self-governing associations but as 
government departments under a new central agency, the Ministry of 
Corporations. The officers of the syndicates were not elected by and re- 
sponsible to the members of the syndicates but appointed by and responsi- 
ble to the government. Negotiations between officers of two syndicates 
became negotiations between two government officials who were equally 
subject to the directions and orders of their common superiors, especially 
the Minister of Corporations. While in the first years a few collective la- 
bor disputes were brought before the labor courts, it seems that hardly 
any such case has been brought before a court in recent years. Wages 
seem now to be determined by administrative regulations under the guid- 
ance and direction of the Fascist Party and the government."4” 

*44 It ought to be kept in mind that, in Fascist terminology, the word corporation has a 
meaning different from the meaning in which it is used in the United States. An American 


“corporation” is a “society by shares” (societa per azioni) or an “anonymous society” (societa 
anonima) in Italian terminology. 

+48 Art. 14, Law of April 3, 1926. 

46 Cf, Benito Mussolini’s famous maxim: “Everything within the state, nothing outside 
the state, nothing against the state!” (speech made in Milan on October 28, 1925). 

147 See Steiner, The Government of Italy 98 et seq., and at 150 (1939). 
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b. The principal type of wage fixing agency intended to act independently 
of the political government is the “‘wages board.’’ A wages board is a deliber- 
ating body whose members are supposed to represent the employers and 
the employees of a given industry in a certain region. Ordinarily, it is pre- 
sided over by a chairman who is supposed, as an impartial umpire, not 
only to direct the meetings and the current business of the board, but also 
to safeguard the interests of the general public. The personnel of a wages 
board, especially the chairman, may be chosen in such a way as to give 
the government some influence over its determinations. Primarily, how- 
ever, the system is so designed as to achieve the determination of wages 
through representatives of the interested parties themselves. The wages 
board was invented and developed in Australia side by side with industrial 
arbitration. The same wave of keen interest in social improvement and in- 
dustrial peace and justice which induced New Zealand, the Australian 
Commonwealth, New South Wales and Western Australia to establish 
their agencies for conciliation and arbitration caused the State of Victoria 
to establish its system of wages boards, to which it has adhered ever since. 
The primary motive was the desire to fight the evil of sweating. Under the 
Factory and Shops Act, 1896,'* the first wages boards were established 
for those industries in which homework and, consequently, the evil of 
sweating were most prevalent.'*? In the course of time additional boards 
were established, until finally all industry of the state was covered by a 
network of wages boards. These boards, which were composed of an 
equal number of employers and employees and an impartial chairman, 
were given the power of fixing minimum wages for the various groups of 
employees of the industry in question, such determination to be binding 
upon every employer within the region for which the board was to func- 
tion. Non-compliance with a wage determination was declared a criminal 
offence; an employee to whom a wage below the minimum wage was paid 
could sue for the difference in a civil action. 

That the primary purpose of the law was the elimination of starvation 
wages was made evident by an amendment act of 1903 which provided 
that each board should base its determination of the wage for its respec- 
tive industry upon the level of the wage paid by “reputable employers” to 
his employees of average capacity. However, this standard of the reputa- 
ble employer’s wage was subject to the statutory qualification that in case 
such wage should be found to be insufficient, a higher agency, viz., the 
Court of Industrial Appeals, should determine the minimum wage of the 

148 Victoria Acts 1896, 60 Vict. No. 1445. 

+49 These industries were baking, bootmaking, clothing, furniture, shirts, and underclothing. 
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industry upon the basis of the living wage. On the other hand, the court 
was also empowered to lower the wage determined by a Board, if such de- 
termination was found to be too high as to be bearable for the industry.'* 

In 1907, the “reputable employer’s clause” was dropped from the stat- 
ute.** It had turned out to be unworkable. How could, among several em- 
ployers sitting upon a wages board, one accuse another of not being reputa- 
ble? What test should a board or the Court of Industrial Appeals apply 
in the determination of the respectability of an employer? Since the aboli- 
tion of the clause determinations have been vacillating between the prin- 
ciple of the living wage as determined upon the basis of the “Harvester 
wage” and the “going wage” as determined upon the basis of an industry’s 
capacity to pay.’* 

In practical effect, the wages board system of Victoria and those other 
states which have followed its pattern, viz., South Australia,"*’ Queens- 
land's‘ and Tasmania,"*s has become assimilated to the arbitration system 
of the New Zealand-Commonwealth type. The similarity between the 
two systems is particularly close in those industries which are efficiently 
unionized, and where the members of the wages board are usually the rep- 
resentatives of the respective unions of the employers and employees. 
These members plead their respective cases before the chairman and the 
latter decides in a way not much different from that of a judge of an arbi- 


18° Victoria Acts 1903, 3 Edw. VII, No. 1857, §§ 14 and 16. The text of these provisions was 
as follows: 

§ 14. (a) The Board shall ascertain as a question of fact the average prices or rates... . 
paid by reputable employers to employees of average capacity. 

(b) The lowest prices or rates as fixed by any determination shall in no case exceed the 
average prices or rates so ascertained. 

(c) Where the average prices or rates so ascertained are not in the opinion of the Special 
Board sufficient to afford a reasonable limit for the determination of the lowest prices or rates 
which should be paid, they may so report to the Minister [of Labor], who shall in such case 
refer the determination to the consideration of the Court [of Industrial Appeals], and the 
Court in that event may fix the lowest prices or rates to be paid without having regard to the 
provisions of subsection (b) .. . . 

“§ 16: The Court shall consider whether the determination appealed against has had or 
may have the effect of prejudicing the progress, maintenance of or scope of employment in 
the trade or industry affected by any such price or rate and if of the opinion that it has had 
or may have such effect the Court may make such alterations as in its opinion may be neces- 
sary to remove or prevent such effect and at the same time to secure a living wage to the em- 
ployees in such trade or industry who are affected by such determination.” 

"st Victoria Acts 1907, 7 Edw. VII, No. 2137. 

8 Collier, op. cit. supra note 105, at 1929 et seq. 

«83 Industrial Code 1920, with several amendments. 

*54 Industrial Conciliation and Arbitration Act, 1929, Legis. Ser. 1929, Austr. 6. 


185 Wages Board Act, 1920, Legis. Ser. 1920, Austr. 1 (with various amendments). 
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tration court. Where, as in Victoria, an appeal lies from the determination 
by a wages board to a Court of Industrial Appeals or a similar, court-like 
agency, the proceedings before the board are likely to assume the charac- 
ter of conciliation proceedings, analogous to the conciliation stage which 
generally precedes arbitration in the states which have adopted the arbi- 
tration system, the subsequent proceedings before the court appearing as 
an analogue to the proceedings before an arbitration court. 

Nevertheless, there remain some important differences between wage 
fixation through the determination of a wages board and through the 
award of an arbitration court. The atmosphere in which the round table 
meetings of a wages board are held is less solemn and more conducive to- 
wards a friendly, mutual understanding than the atmosphere of the court- 
room of an arbitration court with its flavor of litigation, legalism and for- 
malism. The arbitration system, especially that of the Australian Com- 
monwealth, has often been blamed for its tendency to follow the cumber- 
some procedure of a common law action. A procedure which has been de- 
veloped for finding the true facts in a dispute between two individual 
parties is hardly adapted to the task of finding the complicated social facts 
upon which a general regulation of a quasi-legislative character must be 
based. Such an attempt to apply to a legislative enquéte the methods de- 
veloped for the settlement of past facts disputed between two individual 
parties must necessarily result in discrepancies. The Australian system has 
repeatedly and justly been accused of involving long delays and of being 
extremely expensive. In periods of economic instability, wages must be 
adapted quickly to changing conditions. In Australia, applications for a 
re-determination of wages have often been pending for several years, how- 
ever, and the organizations of workers and employers have found them- 
selves not only compelled to retain the most highly priced barristers, but 
also to maintain permanent staffs for the conduct of their practically never 
ending wage determination cases.’ 

Unions naturally have preferred the system of arbitration which cannot 
be set into motion without effective unionization, while wages boards have 
proved themselves especially appropriate for such industries or groups of 
workers as cannot be efficiently unionized. Wages boards have, therefore, 
not infrequently been established for this type of work in those countries 
which have otherwise left the determination of wages to the free interplay 
of the economic forces, either through individual or through collective bar- 
gaining. In post-war Germany, for instance, where the determination of 
wages was generally achieved through governmentally supervised collec- 

186 See Foenander, op. cit. supra note 119, at 32. 
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tive bargaining, the wages of home workers were fixed through wages 
boards."s? Similarly in the United States the Wagner Act, which assures 
to industries which are capable of unionization, efficient guarantees for 
effective collective bargaining, is supplemented first, by the Fair Labor 
Standards Act, whose wages boards will become important primarily for 
the non-unionized industries. This group of industries is further covered 
by the numerous state minimum wage laws, under which wages for women 
and minors, i.e., a hardly unionizable group of workers, can be determined 
by wages boards.*s* 


VII 


1. The wage policy measures which have been adopted by the various 
modern industrial countries appear to be divided into the following three 
groups: 

a) Measures of a “passive” wage policy, designed for the purpose of 
permitting collective bargaining and of providing agencies for the peace- 
ful solution of collective labor conflicts through voluntary conciliation; 

b) Measures of an “‘active” wage policy, designed for the purpose of in- 
fluencing or modifying the wage level that would exist on the basis of free 
collective or individual bargaining; 

c) Standing halfway between these two systems, the system of compul- 
sory arbitration which, although primarily designed for the purpose of 
forcibly preserving industrial peace, can hardly avoid determining wages 
on some level different from that of the “going wage.” 

The classical countries of voluntary collective bargaining aided by gov- 
ernment-created conciliation agencies are Great Britain and Sweden.'” 
Long experience in collective bargaining between strong unions of employ- 
ees and strong unions of employers seems to have resulted in each side be- 
ing willing to understand the other’s point of view and to cooperate in a 
spirit of common responsibility. Strikes and lock-outs are not outlawed, 


1s? See Rheinstein, op. cit. supra note 135, at 576. 


«88 As to the numerous minimum wage laws enacted in the several states of the union, and 
as to the constitutional difficulties encountered by the states with respect to such legislation, 
see Commons and Andrews, Principles of Labor Legislation 43 et seq. (1936) and Taylor, Labor 
Problems and Labor Law 336 et seq. (1938). For an instructive table showing the chronologi- 
cal development, see Nichols and Bacchus, Minimum Wages and Maximum Hours, The Hand- 
book Series IV, vol. 6, at 44 (1936). 


189 See Rheinstein, op cit supra note 135, at 566 568, 574. As to Great Britain see, in ad- 
dition to the works cited ibid at 569, n. 56-7, the following: Sells, The Settlement of Industrial 
Disputes in Great Britain, 5 Law & Contemp. Prob. 321 (1938); Mitchell, Industrial Re- 
lation Laws of Great Britain, Canada, Australia and New Zealand, 22 Minn. L. Rev. 921 
(1938). 
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nor are they actually absent from the British or Swedish scene. But it 
seems that they are not fought with that bitterness and passion which so 
often prevail in industrial warfare elsewhere. This is, perhaps, due to the 
fact that in both countries that type of strike or boycott which involves 
the greatest amount of bitterness, the strike for unionization, is a thing of 
the past. Furthermore, the strike as a weapon in the strife between rival 
unions is rare. 

2. The opposite system of compulsory wage determination is primarily 
represented on the one hand by the totalitarian countries of Europe’® and 
on the other hand by Australia, New Zealand,’* Pre-National-Socialist 
Germany, and France.** In New Zealand and Australia it has now been 
in force for almost a half century. Opinions are divided as to whether com- 
pulsory wage determination has been necessary and as to whether it has 
been effective in preserving industrial peace. Strikes and lock-outs have 
been outlawed effectively only in National-Socialist Germany and in 
Fascist Italy, where an omnipotent government holds equal power over 
both capital and labor. Where, as in Australia, the government depends 
on the parliamentary support of labor or where the government is loath to 
incur the wrath of politically organized labor, it is little inclined to apply 
against labor unions, their officials or their members, all the punitive 
measures with which the laws penalize an illegal strike. Acts of industrial 


warfare have, therefore, not been infrequent in Australia; they have, in- 
deed, occurred so frequently that Australia has been called one of the most 
strike-ridden countries of the world."** Such statement is exaggerated." 
Employers have been vociferous in expressing their opposition to the re- 
strictions which the Australian system imposes upon their freedom of ac- 
tion, while labor has voiced the opinion that the workers, or at least the 
skilled workers, would often have obtained higher wages if the arbitration 


160 See p. 72 supra. 

161 See p. 63 et seq. supra. 

162 See p. 61 et seq. supra. 

63 Cowper, Toward Industrial Peace in Australia, 14 Econ. Rec. 14, 17 (1938). 

164 See the statistical data in Int’l Lab. Office, op. cit. supra note 89, at 629 et seq., where 
the interesting statement is also made that a relatively small proportion of strikes and lock- 
outs in Australia can be ascribed to wage disputes. While in most other countries such dis- 
putes accounted for two-thirds to three-fourths of all strikes and lockouts, the percentage in 
Australia, between 1913 and 1926, was only 23 to 45 per cent. It is also mentioned in this 
article “that the great majority of stoppages of work, workers affected and days lost, are 
accounted for by New South Wales. In this state the mining industry, although forming only 
a very small percentage of the total employed population (under 5 per cent) accounts for 


some three-quarters of the number of stoppages and workers affected, and about two-thirds 
of the total number of days lost.” 
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courts had not laid so much emphasis upon the ends of stabilization and 
capitalization of wages. Yet, whenever a serious attempt was made to 
abolish the Australian system, employers and employees united in its de- 
fense.*5 In New Zealand, it is true, compulsory arbitration was abolished 
during the last depression,’ only to be reintroduced four years later." 

The most recent reviewer of the Australian system, Mr. Cowper,” 
states that most of the employers’ opposition seems to have been directed, 
not so much against compulsory arbitration and wage fixing as against 
unionization and collective bargaining. He asserts, however, that Aus- 
tralian employers have now learned that the era of individual bargaining 
and of the employer’s sole mastery is everywhere past; and that the Aus- 
tralian system has contributed much toward easing the tensions which 
may so easily disrupt the industry of a country during the years of infancy 
of collective bargaining. According to Mr. Cowper, the Commonwealth 
Court has also gained prestige through its handling of the wage problem 
during the depression. He implies that the court distributed the burdens 
of the depression more equitably among employers and employees and 
their various groups, and that its rulings were a material factor in Aus- 
tralia’s speedy and spectacular recovery. 

3. While the purpose of modern measures of passive wage policy is sim- 
ply that of preserving or promoting industrial peace, the purpose of an ac- 
tive wage policy is the more ambitious one of forcing the free wage level 
upward or downward in accord with the political ideals of the country in 
question. 

However, only nominal wages can be affected by such measures. The 
extent to which measures of active wage policy adopted in Australia, New 
Zealand and other countries have actually resulted in changes of the level 
of real wages, has not yet been definitely ascertained. It has been said that 
a program of wage fixing has never accomplished a change in real wages 

r6s Cf. Cowper, op. cit. supra note 163; see also Int’l Lab. Office, op. cit. supra note 89, at 
633, where the following statement is made: “So far as can be seen, at almost any time there 
is a strong feeling against the actual system in operation, coupled with a fairly persistent faith 
in compulsory arbitration as a method. Resolutions both by workers’ organizations and by 
employers condemning the existing methods are relatively frequent, and opposition to the 
compulsory features is frequently voiced by employers’ organisations. But for all this, no 


strong movement would appear to exist having as its object the abolition of what would now 
appear to be an established feature of industrial life in Australia.” 


166 Industrial Conciliation and Arbitration Acts Amendment Act of 1932, 22 Geo. V, No. 4, 
Legis. Ser. 1932, N.Z. 1. 

67 Industrial Conciliation and Arbitration Acts Amendment Act of 1936, 1 Edw. VIII, 
No. 8, Legis. Ser. 1936, N.Z. 1. 


168 See note 163 supra. 
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unless it has been supplemented by other measures such as a protective 
tariff or price fixing.® The Australian experiment has, indeed, been car- 
ried on behind the walls of a protective tariff, and it has been observed 
that in that country advances in the wage level and increases in the tariff 
rates have succeeded each other in a vicious circle. In New Zealand, it 
seems, wage fixing did not become feasible until it had been supplemented 
by price fixing.*”° In Germany and Italy, likewise, the wage policies of the 
respective governments have been aided by a policy of price and rent regu- 
lation. While these illustrations outline the problem, no attempt can be 
made here to state generally the conditions under which a change in nomi- 
nal wages amounts to a change in real wages.'” 

It must be remembered here, however, that real wages can be influenced 
not only by measures of direct wage policy, but also by a large variety of 
other governmental activities, e.g., by measures of currency policy. It 
must be noted, furthermore, that measures of wage policy do not necessar- 
ily affect the wages of all workers. New regulations may be intended to 
change, upward or downward, the wages of certain groups of wage earners 
only; for instance, those of skilled workers, or of workers in a particular 
industry (e.g., in mining or railroading), or those of a particularly depressed 
group (e.g., share croppers, home workers, workers in sweat shops, or un- 
skilled workers in general). It may also happen that a measure taken for 
the benefit of one class of wage earners results in the deterioration of the 
real wages of another group. 

4. Measures intended to raise the general wage level are part of the 
wider field of social policy (Sozialpolitik).‘” 

In all industrial countries social policy has come as a reaction to the in- 
justices and tensions of the machine age. It is still true that in the United 
States conditions are more flexible and opportunities of individual success 
more propitious than in the older industrial countries of Europe. On the 
other hand, it can hardly be denied that since the disappearance of the 
frontier, class stratification has shown a tendency to become more rigid 

169 Cf. Cowper, op. cit. supra note 163, at 18: “The professed aim of the Arbitration Court 


has not been to raise wage levels, but to adjust nominal wages so that the level of real wages 
established by the Court in 1907 shall be maintained.” 

17° Sutch, Price Fixing in New Zealand, 11 Econ. Rec. 62 (1935); Wise, Price Fixation and 
Control in Non-Export Trades in New Zealand, 13 Econ. Rec. 66 (1937). See also, 7 Int’] Lab. 
Office, Year Book 298 (1936-7). 

17" In this respect, see Douglas, The Economic Theory of Wage Regulation, 5 Univ. Chi. L. 
Rev. 184 (1938) and the works cited in Rheinstein, Methods of Wage Policy I, 6 Univ. Chi. L. 
Rev. 552, at 554, n. 2 (1939). 

*” See Rheinstein, op. cit. supra note 135, at 557. 
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and individual success is no longer secured to everyone who is able and 
willing to work. 

Since similar causes lead to similar results, not only the measures which 
this country had to adopt are by and large the same as those taken earlier 
in other countries, but also the arguments advanced against social policy 
have been everywhere the same, and everywhere have they been equally 
futile. The breakdown of production which had been everywhere pre- 
dicted as the inevitable result of wage regulation, social insurance, unem- 
ployment relief, and other measures of Sozialpolitik has occurred no- 
where. It should be remembered, also, that such measures have been op- 
posed not only by the representatives of capital, but also by the leaders of 
politically organized labor who feared that the revolutionary spirit of the 
proletariat would be dulled by measures of social policy. That an elabo- 
rate system of Sozialpolitik can be found in the totalitarian countries, 
especially Germany and the Soviet Union, is no justification for decrying 
such measures as fascist or as “steps toward fascism” or “communism.” 
Measures of social policy are to be found in all modern industrial coun- 
tries, in democracies, such as France, Australia, Great Britain, Switzer- 
land, or Sweden, no less than in Germany, Italy, or the Soviet Union. 
They could be found in Italy and, especially, Germany long before Fas- 
cism and National-Socialism had even been heard of, and the contention 
that they have helped pave the road for these modern “Isms” is, to say the 
least, unproved. To judge measures of Sozialpolitik, by general, nebulous 
labels, instead of weighing the arguments for and against them on their 
respective merits and demerits, helps little in solving those social prob- 
lems with which every industrial country of the world has been compelled 
to cope. 





SOCIAL SECURITY AMENDMENTS OF 1939: 
AN OBJECTIVE ANALYSIS* 


Davip Watpront 


HE first four years of the Social Security Act witnessed an 
amazing change in the traditional thinking of America. As the 
several programs of social and economic welfare outlined in the 
statute swung into action, the average American found himself thinking 
in terms of new and strange concepts. He began to visualize insurance, 
for example, as a public enterprise in which he had a substantial stake, 
rather than as a private contract with an insurance company which only a 
person of comparative wealth could enjoy. He saw thousands of his fel- 


* All opinions expressed in this article are those of the author as an individual only. They 
are in no sense binding upon either the Federal Security Agency or the Office of the General 
Counsel to that agency. 

¢ Attorney, Federal Security Agency. 

Section numbers refer to the Social Security Act Amendments of 1939, unless otherwise 
indicated. 

The word “board” as used herein means the Social Security Board. 

“Tremendous as is the scope of this program, it was recognized from the beginning that 
changes would have to be made as experience and study indicated lines of revision and im- 
provement. Congress, therefore, expressly provided in the Social Security Act that the Social 
Security Board should study and make recommendations as to methods of providing more 
effective economic security. 

“Further to facilitate necessary revision, an Advisory Council on Social Security was cre- 
ated in May 1937. It was composed of outstanding citizens representing employers, em- 
ployees, and the public. The Advisory Council spent more than a year in study and delibera- 
tion and transmitted its final report and recommendations on December 10, 1938. 

“The recommendations of the Social Security Board, based upon 3 years of intensive study, 
were submitted to the President of the United States on December 30, 1938. The President 
transmitted the Board’s report to Congress, with a special message on January 16, 1939. The 
President’s message and the Board’s report were then referred to this committee.” See H.R. 
Rep. 728, 76th Cong. rst Sess., at 4 (1939). 

The President of the United States, in transmitting the Report of the Social Security Board 
recommending changes in the Social Security Act, concluded his message to the Congress as 
follows: 

‘We shall make the most orderly progress if we look upon Social Security as a development 
toward a goal rather than a finished product. We shall make the most lasting progress if we 
recognize that Social Security can furnish only a vase upon which each one of our citizens may 
build his individual security through his own individual efforts,” President’s message to 
Congress, H.R. Doc. 110, 76th Cong. rst Sess. (1939). 

1“ |... By June 1939 the Social Security Board had established 44.7 million employee 
accounts for workers throughout the United States. As of July 9, 1938, wage items for the 
calendar year 1937, amounting to $26.9 billion, had been entered in 30.5 million individual 
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low workers, caught in the “recession” of 1938, drawing small but sure 
“unemployment compensation” benefits for several weeks following the 
loss of their jobs.? He saw poorhouses disappear as the various forms of 
public assistance provided for in the new act took hold in the states.’ 

Although Congress had enacted a statute which was drafted in the light 
of the best information then available, real experience in actual operation 


accounts. Preliminary estimates indicate that for the year 1938, 29.6 million workers received 
$26.5 billion in taxable wages. 

“Since the beginning of the year 1937, workers who have received wages from covered em- 
ployment have been entitled to lump-sum payments on attaining age 65. Benefits have also 
been payable to the estates of workers who have died. As of June 30, 1939, the Social Security 
Board had certified to the Secretary of the Treasury a total of 381,700 claims for these two 
types of lump-sum payments, amounting to $20.2 million,” 2 Social Security Bulletin 5 
(August 1939). 


2? “The first year of operation of the Social Security Act was marked by rapid strides in the 
enactment and approval of State unemployment compensation laws. Since the act specified 
as a condition of approval of these laws that 2 years must elapse between the date when 
employers were first liable for contribution to State funds and the first benefit payments, only 
25 States were able to pay benefits before the end of the fiscal year 1937-38. It is 
estimated that in May 1938, 17.7 million workers had acquired wage credits under the laws of 
States then paying benefits; by July 1939 all jurisdictions were paying benefits and, in all, 
there was an estimated total of 27.8 million workers with such wage credits. 

“During the fiscal year 1937-38, 17.9 million payments amounting to a total of $180.0 mil- 
lion were made to unemployed workers under State unemployment compensation laws. The 
average payment in June 1938 amounted to $10.65 a week for total unemployment and $5.31 
a week for partial unemployment. During the fiscal year 1938-39, 42.6 million payments, 
amounting to $444.3 million, were made. In June 1939 the average payment was $10.09 a 
week for total unemployment and $5.53 a week for partial unemployment,” 2 Social Security 
Bulletin 4-5 (August 1939). 


3 “For old-age assistance the total obligations incurred for payments have increased from 
$243.2 million in 1936-37 to $411.5 million in 1938-39. The number of individuals receiving 
aid has increased with the development of operations under this program. In June 1936 the 
number of recipients in 34 States was 603,700; for June 1939 the number was 1.8 million 
in 51 States. (The term ‘State’ is used as defined in the Social Security Act to apply to 
the 48 States, the District of Columbia, Alaska, and Hawaii.) The average monthly pay- 
ment to recipients in States with.approved plans was $15.99 in June 1936 and $19.42 in 
June 1939. 

“Total obligations incurred from Federal, State, and local funds for aid to dependent chil- 
dren amounted to $40.8 million in 1936-37 and $103.2 million in 1938-39. In June 1936, 
175,100 children in 69,700 families received payments under 20 approved State plans; in 
June 1939, 718,400 children in 297,600 families received aid under 42 approved State plans. 
The average payment per family was $23.46 in June 1936 and $31.10 in June 1939. 

“For aid to the blind, total obligations for payments to recipients were $9.0 million in 
1936-37 and $11.9 million in 1938-39. In June 1936 there were 17,600 recipients of aid to the 
blind in 21 States as compared with 44,500 recipients in 42 States in June 1939. Average 
monthly payments in the same months were $24.10 in 1936 and $23.15 in 1939,” 2 Social 
Security Bulletin 4 (August 1939). 





SOCIAL SECURITY AMENDMENTS 85 


over a period of time was necessary before anyone could say with finality 
how far the act had attained successfully its major objectives. This ex- 
perience came in the years subsequent to August 14, 1935 when the 
original Social Security Act was signed by the President.‘ This experience 
was studied not only by the Social Security Board itself’ but also by the 
Advisory Council on Social Security which held meetings in the closing 
weeks of 1937 and throughout 1938. These conferences culminated in the 
Advisory Council Report of December 10, 1938.° 

Thereafter Congress once more entered the picture more directly and 
after months of study, including public hearings before the Ways and 
Means Committee of the House and the Finance Committee of the 
Senate, a series of amendments was passed which were approved by the 
President on August 10, 1939.’ 

It is the purpose of this article to make an objective analysis of these 
amendments. 


TITLE I. OLD-AGE ASSISTANCE® 


Under the amendments, as heretofore, the Federal Government grants 
to each state having an approved public assistance plan an amount 
equivalent to one-half of its total expenditure for the needy aged. To this 
is added five percent of the federal grant which the state may use either 


for expenses of administration or for additional old-age assistance. The 
amending law increases the federal-state maximum to each individual 
from $30 to $40 per month. 

Before certifying to the Secretary of the Treasury its estimate of the 
amount which will be paid to a state in any quarter, the board is required 
to determine and deduct the equivalent of the pro rata share to which the 
United States is equitably entitled in the net amount which a state or any 
political subdivision thereof has recovered during any prior quarter from 
the estates of persons who have received old-age assistance. The United 
States, for example, is equitably entitled to one-half of those amounts 
which the state recovers from the estates of those needy individuals to 


4 49 Stat. 620-48 (1935), 42 U.S.C.A. §§ 301-1305 (Supp. 1938). 


5 See Report of the Social Security Board to the President, H.R. Doc. 110, 76th Cong. rst 
Sess. (1939). 


6S. Doc. 4, 76th Cong. rst Sess. (1938). 

7 H.R. 6635 Aug. 10, 1939, C. 666, §§ 101-601 (Pub. No. 379). 

® Title I of the original Social Security Act. 

9 § 102 amending § 3 (a) of the Social Security Act. It is estimated that this change will cost 


the Federal Government from $5,000,000 to $10,000,000 per year, depending upon the extent 
to which the states take advantage of the new proposal. 
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whom old-age assistance payments have been made; and to one-half of 
those amounts which have been paid by the state under mistake or fraud, 
and thereafter recovered.*® 

The Social Security Act, in those sections relating to payments to states 
and to the definition of aged individuals, has been amended by adding the 
word needy to the description of those aged individuals who seek to qualify 
for old-age assistance." This change was inserted in order to make all the 
sections of Title I uniform on the requirement of need. In this connection 
the amendments provide further that the plan submitted by a state to the 
board for approval must contain a provision that the state agency, in 
determining need, shall consider “any other income and resources of an 
individual claiming old-age assistance.” The quoted language would 
seem broad enough to preclude, in determining need, any attempt to 
escape consideration of all types of income and resources, without regard 
to the nature thereof or to the source from which derived." 

An approved old-age assistance plan must, as heretofore, set forth the 
state’s proposed methods of administration, other than methods relating 
to selection, tenure of office, and compensation of personnel. After Jan- 
uary 1, 1940, however, provisions of the state plan for methods of ad- 
ministration, although subject to the same exception, must include meth- 


7° § 102 amending § 3 (b) (2) of the Social Security Act. This change is in accordance with 
the recommendation of the board as follows: 

“The Board recommends a number of minor technical changes to clarify and simplify 
existing Federal public assistance provisions: Of these the most important is provision for a 
different method of settlement with the States for amounts recovered from the estates of 
deceased recipients of old-age assistance. At present the States are not required to make col- 
lections against the estates of deceased recipients; nor does the Board propose that any such 
requirement be set up. However, a number of States do make such collections in accordance 
with their own plans. The present method of settlement between the States and the Federal 
Government in such cases creates needless administrative difficulties which can readily be 
eliminated by permitting the Federal Government to offset its pro rata share of the amounts 
recovered against the next payment made by it to the State,” Report of the Social Security 
Board on Proposed Changes in the Social Security Act 27 (January 1939). 


™ § 101 and § 103 amending § 3 (a) and § 6, respectively, of the Social Security Act. 
2 § ror amending § 2 (a) of the Social Security Act, effective July 1, 1941. 


3 On the question of family support, institutional care and income as affecting ‘‘need”’ of 
applicants for old-age assistance, see Moore v. State Social Security Com’n, 122 S.W. (2d) 
391 (Mo. App. 1938); Hubbell v. Ernst, 87 P. (2d) 985 (Wash. 1939); State ex rel. Eckroth 
v. Borge, 283 N.W. 521 (N.D. 1939); Conant v. Washington, 197 Wash. 21, 84 P. (2d) 378 
(1938); Dean v. State Social Security Com’n, 123 S.W. (2d) 573 (Mo. App. 1939); Price v. 
State Social Security Com’n, 232 Mo. App. 721, 121 S.W. (2d) 298 (1938). 
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ods “relating to the establishment and maintenance of personnel stand- 
ards on a merit basis.’’* 

Under the amendments it is now mandatory that the plan provide for 
restriction of the use or disclosure of information concerning applicants 
and recipients to purposes directly connected with the administration of 
old-age assistance.’* This requirement is designed to insure efficient ad- 
ministration and to protect recipients from humiliation and exploitation. 


TITLE II. FEDERAL OLD-AGE AND SURVIVORS INSURANCE BENEFITS” 


FINANCING 

The “Old-Age Reserve Account” created by the original act in the 
Treasury of the United States has been supplanted by the ‘“‘Federal Old- 
Age and Survivors Insurance Trust Fund.’’"’ This trust fund is set up in 
the treasury under a board of trustees consisting of the Secretary of the 
Treasury, the Secretary of Labor, and the Chairman of the Social Security 
Board, all acting ex officio as members. The Secretary of the Treasury is 


14 § ror amending § 2 (a) of the Social Security Act, effective January 1, 1940. 

“The Board believes that requiring the State agencies to establish a merit system would 
place Federal-State relations on a more stable and automatic basis. In actual experience the 
result of establishing an adequate State personnel system has been to eliminate the necessity 
for detailed Federal scrutiny of operation, and the possibility of misunderstanding and conflict 
in Federal-State relations. The suggested requirement thus constitutes not an encroachment 
of Federal authority in State operations, but rather a protection to the States against undue 
interference with their administrative functioning. 

“The establishment of a merit system also protects taxpayers and beneficiaries within the 
State, inasmuch as it materially reduces the hazard that administration will become so 
unsatisfactory that the State law can no longer be certified by the Board as meeting the ad- 
ministrative standards of the Federal act. Such inability to certify means that employers in a 
State would be required to pay to the Federal Government roo percent instead of 10 percent 
of the Federal tax, in addition to paying their full tax under the State unemployment com- 
pensation law. Up to the present the Board has not found it necessary to withhold certification 
in the case of unemployment compensation, although it has been necessary to take such action 
regarding public assistance grants. Effective safeguards should be set up, in order to eliminate 
the possibility that the derelictions of their public servants may bring such a penalty upon 
innocent citizens of a State,”” Report of the Social Security Board on Proposed Changes 20 
(January 1939). 

*s § ror amending § 2 (a) of the Social Security Act, effective July 1, 1941. 

*6 Amending Title II of the Social Security Act. 


7 For discussion of the Old-Age Reserve Account see Eliot, Funds for the Future, 162 
Atlantic Monthly 225 (Aug. 1938), answered by Linton, Insuring the Future, 162 Atlantic 
Monthly 544 (Oct. 1938). For a defense of the Old-Age Reserve Account see Willcox, Why the 
Old-Age Reserve Account Is Indispensable Apart from Tax Problems, 52 Annalist 237 (Aug. 
17, 1938); Willcox, Social Security Taxation, Annual Appropriations and Anticipated Tax 
Receipts, 52 Annalist 27 (Aug. 24, 1938); Willcox, Basic Policies under Social Security Act, 
Argument against System Analyzed, 52 Annalist 300 (Aug. 31, 1938). 
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designated ‘‘Managing Trustee.” The Board of Trustees is required to 
report annually to the Congress and, under specified conditions, an im- 
mediate report must be made.** 

The former method of making appropriations to the Old-Age Reserve 
Account as needed, and in accordance with accepted actuarial principles, 
has been changed by a provision which requires that the full amount of 
old-age insurance taxes collected shall be permanently appropriated to the 
trust fund. 

The Secretary of the Treasury, as managing trustee, must invest in the 
trust fund all moneys which, in his judgment, are not needed to meet cur- 
rent withdrawals. He is no longer bound, however, to invest such funds in 
government obligations, “‘so as to provide an investment yield of not less 
than 3 per centum per annum,” but, instead, he is required to invest in 
government obligations earning the current average rate of interest earned 
by all outstanding government obligations comprising the public debt. 


TYPES OF BENEFITS 
It should first be noted in this connection that the payment of monthly 
insurance benefits is advanced from January 1, 1942, to January 1, 1940.” 
Monthly primary insurance benefits, formerly termed federal old-age 
benefits, are payable on retirement after age sixty-five to those individuals 
who qualify. The amendments add two new provisions for payment of 


*8 § 201 (b) (3): 

“It shall be the duty of the Board of Trustees to... . 

(3) Report immediately to the Congress whenever the Board of Trustees is of the opin- 
ion that during the ensuing five fiscal years the Trust Fund will exceed three times the highest 
annual expenditures anticipated during that five-fiscal-year period, and whenever the Board 
of Trustees is of the opinion that the amount of the Trust Fund is unduly small.” The follow- 
ing is the recommendation of the Advisory Council with reference to the Old-Age Insurance 
Fund: 

“At the time the Social Security Act was drafted it was deemed necessary for constitutional 
reasons to separate legally the taxation and benefit features of the program. It is believed that 
in the light of subsequent court decisions such legal separation is no longer necessary. Since the 
taxes levied are essentially contributions intended to finance the benefit program, it is not only 
logical but expedient to provide for automatic crediting of tax proceeds to the old-age insurance 
fund. It is believed by the Council that such a procedure would enhance public understanding 
of the contributory insurance system. Since the tax proceeds thus credited are intended for 
payment of benefits, it is recommended that they be deposited in a trust fund under the control 
of designated trustees in accordance with appropriate legal provisions. The trust fund should 
be dedicated to the payment of benefits and, to a restricted amount, to the costs necessary to 
the administration of the program,” Final Report of the Advisory Council on Social Security 
49 (Dec. 10, 1938). 

9 See generally § 201, which section provides for the Federal Old-Age and Survivors In- 
surance Trust Fund. 


2° § 202 (a). 
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monthly benefits, (1) supplementary monthly benefits to wives and de- 
pendent children of individuals entitled to primary insurance benefits,” 
and (2) monthly survivors benefits to widows and dependent children, or 
dependent parents, of properly qualified insured deceased individuals.” 

Lump-sum payments formerly made upon attainment of age sixty-five 
to insured individuals who failed to qualify for monthly benefits are not 
provided for under the new law. In the absence of a provision in the 
amendments for payment of lump-sum benefits at age sixty-five, such 
payments ceased on the date the amendments were approved, August 10, 
1939. Lump-sum death payments made to estates or close relatives of a 
deceased insured individual in accordance with the provisions of the Social 
Security Act are provided for in the amendments only in cases where the 
deceased individual leaves no survivor entitled to monthly survivors 
benefits.” 

In the interest of clarity and orderly presentation the meaning of the 
terms “fully insured individual” and “currently insured individual’ is 
taken up before discussing the several types of benefits. 


“FULLY INSURED” AND “CURRENTLY INSURED” 

The terms “fully insured individual” and “currently insured individ- 
ual” are not used in the original act. Under the amended act they signify 
the status of an insured individual. The basis of determination of status is 
a quarter of a calendar year, in which quarter the individual earned a 
minimum of $50 while engaged in covered employment. Such calendar 
quarters are termed “quarters of coverage.” 

A “fully insured individual” is one who has engaged in covered employ- 
ment for a sufficient period to accumulate quarters of coverage, the total of 
which equals half the number of calendar quarters after the year 1936, or 
after he reaches his twenty-first birthday if later than the year 1936, and 
before the quarter during which he attains the age of sixty-five or dies. 
Once he acquires forty quarters of coverage, the individual is fully in- 
sured, and it is not necessary that he engage in further employment to 
maintain his status. An individual who attains age sixty-five or dies after 
1936 and before he has six quarters of coverage is not fully insured.” 

The benefits payable with respect to the wages of a fully insured indi- 
vidual include primary insurance benefits, supplementary insurance bene- 
fits, survivors insurance benefits, and lump-sum death benefits.** The type 
of benefits payable is, of course, dependent upon the attendant circum- 
stances of the particular case. 

* § 202 (b) (c). *3 § 202 (g). 

* § 202 (d) (€) (f). *4 § 209 (g). * § 202 (a) (b) (c) (d) (f) (g). 
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A “currently insured individual” is defined as one who has been paid 
wages amounting to a minimum of $50 in at least six quarters of coverage 
in the twelve calendar quarters preceding the quarter in which he died.” 

The insurance benefits payable with respect to the wages of currently 
insured individuals are limited to three types, (1) survivors insurance 
benefits for dependent children, (2) survivors insurance benefits for 
widows with dependent children in their care, and (3) lump-sum death 
benefits payable in the event there is no survivor entitled to monthly 
benefits.?7 


PRIMARY INSURANCE BENEFITS 


Primary insurance benefits are payable on retirement after attainment 
of age sixty-five to those individuals who qualify. Every individual who 
has reached the age of sixty-five years and who has applied for primary 
insurance benefits is entitled thereto after December 31, 1939, provided 
that he is a fully insured individual.” 

The computation of monthly benefits continues (as heretofore) to be 
directly related to the individual earnings of the worker. 

Under the original Social Security Act the wage base used for determin- 
ing the amount of benefits was total accumulated wages paid since De- 
cember 31, 1936. The amended law has changed the old base by sub- 
stituting therefor the “average monthly wage” which is found by divid- 
ing the total wages in covered employment paid to an individual (before 
the quarter in which he died or became entitled to receive primary in- 
surance benefits) by the total number of months he could have earned 
such wages, namely, three times the number of quarters which have 
elapsed after the year 1936 and before the quarter in which he became 
entitled to benefits or died. It is necessary, however, in computing the 
quarters to be divided into such aforementioned total wages, to exclude 
quarters in which the individual earned less than $50 prior to attaining 
age twenty-two and quarters during the calendar years 1937 and 1938 if 
such quarters occurred after the individual had attained the age of sixty- 
five.® Under the formula provided in the original Social Security Act for 
computing benefits, namely, total accumulated wages paid, all the wages 
paid in covered employment after 1936 were included (except wages 
earned after age sixty-five) up to a maximum of $3,000 a year from any 
one employer. The amended law provides (1) that any money over $3,000 
earned within one year, and before January 1, 1940, is not to be included 
in the meaning of the term “wages,” regardless of the number of em- 


*€ § 209 (h). *7 § 209 (c) (e) (g). ** § 202 (a). * § 209 (f). 
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ployers;*° (2) service performed after age sixty-five and before January 1, 
1939, is not to be included in the term “employment.” 

The amount of monthly benefits, based upon the average monthly 
wage, is computed by adding (A) 40 percent of the average monthly wage 
if such wage does not exceed $50 or, if in excess thereof, then 40 percent of 
$50 plus 10 percent of the amount in excess of $50 but not to exceed $250, 
plus (B) 1 percent of the basic amount (as computed under (A)) for 
each year in which the individual was paid $200 or more of wages for 
services performed in covered employment.” 

Changes have also been made in the requirements to be met in order to 
qualify for monthly old-age benefits. Attainment by the worker of the 
age of sixty-five continues to be a requirement. The old provisions pro- 
hibiting the worker from engaging in covered employment after retire- 
ment have been modified to permit him to do so on condition that his 
earnings do not exceed $15 per month.** Finally, the new requirement 
that the worker must be a fully insured individual before be becomes en- 
titled to monthly old-age benefits has supplanted the test applied in the 
original act.*4 

The minimum amount of monthly benefits, fixed at $10, remains the 
same as heretofore.** The maximum amount of monthly benefits payable 
to a qualified individual was formerly fixed at $85. The amendments, be- 
cause of the provisions therein for the payment of monthly benefits to 
dependents and survivors, fix the maximum total monthly benefits pay- 
able to the individual upon retirement and to his dependents, or to sur- 
vivors, in cases where the total for one month is more than $20, at the 


3° § 209 (a) (1) (2). 3 § 209 (b). 
3? § 209 (e). The increase of the basic amount of benefits (1 percent of the basic amount 


for each year in which the individual was paid $200 or more of wages for services performed in 
covered employment) is in the nature of an increment measured by length of employment. 
33 § 203 (d) (1). 
34 § 210 (c) of the original Social Security Act reads as follows: 
“(c) The term ‘qualified individual’ means any individual with respect to whom it appears to 
the satisfaction of the Board that— 
(1) He is at least sixty-five years of age; and 
(2) The total amount of wages paid to him, with respect to employment after December 31, 
1936, and before he attained the age of sixty-five was not less than $2,000; and 
(3) Wages were paid to him, with respect to employment on some five days after December 
31, 1936, and before he attained the age of sixty-five each day being in a different calen- 
dar year.” 
35 § 209 (e) (2). The minimum amount ($10) under the original act, was the quotient of 


one-half of 1 percent of the minimum amount of total wages ($2,000) required for an indi- 
vidual to qualify for monthly benefits. 
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smallest of the following amounts: (1) twice the primary insurance bene- 
fit; (2) 80 percent of the average monthly wage of the individual; or 
(3) $85. 

Effective January 1, 1939, wages paid after age sixty-five may be in- 
cluded in computing benefits and are also taxable.*’ Thus, in contrast to 
the old law, the new provisions enable the wage earner to increase the 
amount of benefits by continuing in covered employment after age sixty- 
five. 

SUPPLEMENTARY BENEFITS 


Under the original act there was no provision for what are now termed 
supplementary benefits. These benefits are provided for wives of indi- 
viduals entitled to primary insurance benefits and for their unmarried 
dependent children under eighteen years of age.** The right to obtain sup- 
plementary benefits is dependent upon specified conditions.*® The sup- 
plementary benefit of the wife is equal to one-half of the primary insurance 
benefit of her husband except that, if the wife is also entitled to a primary 
insurance benefit, her supplementary benefit, when added to her primary 
insurance benefit, must not be an amount greater than one-half of the 
primary insurance benefit of her husband.*° The supplementary benefit of 
a dependent child is equal to one-half of the primary benefit of its parent 


36 § 203 (a). 37 § 202 (a). 38 § 202 (b) (c). 


39 § 202 (b) (1). 

‘Every wife (as defined in section 209 (i)) of an individual entitled to primary insurance 
benefits, if such wife (A) has attained the age of sixty-five, (B) has filed application for wife’s 
insurance benefits, (C) was living with such individual at the time such application was filed, 
and (D) is not entitled to receive primary insurance benefits, or is entitled to receive primary 
insurance benefits each of which is less than one-half of a primary insurance benefit of her hus- 
band, shall be entitled to receive a wife’s insurance benefit for each month, beginning with 
the month in which she becomes so entitled to such insurance benefits, and ending with the 
month immediately preceding the first month in which any of the following occurs: she dies, 
her husband dies, they are divorced a vinculo matrimonii, or she becomes entitled to receive 
a primary insurance benefit equal to or exceeding one-half of a primary insurance benefit of her 
husband. 

“Every child (as defined in section 209 (k)) of an individual entitled to primary insurance 
benefits, or of an individual who died a fully orcurrentlyinsured individual (asdefined in section 
209 (g) and (h)) after December 31, 1939, if such child (A) has filed application for child’s 
insurance benefits, (B) at the time such application was filed was unmarried and had not 
attained the age of 18, and (C) was dependent upon such individual at the time such applica- 
tion was filed, or, if such individual has died, was dependent upon such individual at the time 
of such individual’s death, shall be entitled to receive a child’s insurance benefit for each month 
beginning with the month in which such child becomes so entitled to such insurance benefits, 
and ending with the month immediately preceding the first month in which any of the following 
occurs: such child dies, marries, is adopted, or attains the age of eighteen,’’ § 202 (c) (1). 


# § 202 (b) (2). 
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or, if more than one parent is entitled to primary benefits, the child’s sup- 
plementary benefit is equal to one-half of whichever parent’s primary 
insurance benefit is the greater.” 


SURVIVORS MONTHLY BENEFITS 


The original Social Security Act did not take into account monthly 
benefits for survivors of insured individuals. Benefits to survivors were 
limited to lump-sum death payments. The new law sets up a system, how- 
ever, whereby monthly insurance benefits with respect to qualified indi- 
viduals who die after December 31, 1939, are paid to widows, dependent 
children, or dependent parents who meet the stated requirements. 

The widow of a fully insured individual, (1) if she is aged sixty-five 
years, (2) has not remarried, (3) has applied for her insurance benefits, 
(4) was living with her husband when he died, and (5) is not entitled to a 
primary insurance benefit equal to or greater than three-fourths of that of 
her husband, is entitled to an amount equal to three-fourths of her hus- 
band’s primary insurance benefit, providing that if she is receiving a 
primary insurance benefit, such amount shall be deducted from the pay- 
ment made to her as a widow. The amount paid to her as a widow shall 
continue to be paid until she remarries, dies, or becomes entitled to receive 
a primary insurance benefit equal to or greater than that she received as 
her husband’s widow.* 

The widow of a fully or currently insured individual, having a depend- 
ent child in her care entitled to survivors benefits, is entitled to three- 
fourths of her husband’s benefit rate, provided she (1) remains unmarried, 
(2) is not entitled to a survivors benefit as an aged widow (at least sixty- 
five years of age), (3) was living with her husband at the time of his death, 
and (4) has applied for her insurance benefits.* 

Each unmarried dependent child of an individual who dies fully or cur- 
rently insured after December 31, 1939, for so long as he is under eighteen 
years of age, is entitled to monthly survivors benefits equal to one-half of 
the benefit rate of the deceased individual if such child was dependent 
upon him at the time of his death.*4 

Each aged dependent parent of a deceased, fully insured individual is 
entitled to monthly survivors benefits equal to one-half the primary in- 
surance benefit rate of such deceased individual provided no widow and 
no unmarried child under eighteen survive. To qualify for survivors bene- 
fits it is necessary that the parent has attained the age of sixty-five years. 
It is mandatory also that the parent file proof (within two years after the 


# § 202 (c) (2). # § 202 (d) (1) (2). 4 § 202 (e) (1) (2). # § 202 (c) (1). 
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date of death) of complete dependency for support upon the deceased son 
or daughter. Furthermore, it must appear that the parent (1) is not en- 
titled to receive any other survivors monthly benefits or “is entitled to 
receive one or more of such benefits for a month, but the total for such 
month is less than one-half of a primary insurance benefit of” the deceased 
individual; (2) has not remarried since such individual’s death; and (3) has 
applied for benefits.‘ 

The term “parent” includes both mother and father. It includes also a 
step-parent by a marriage contracted before the child, with respect to 
whose wages the claim is made, attained the age of sixteen. An adopting 
parent is a “parent” if such child was adopted before attaining the age of 
sixteen.** 

LUMP-SUM DEATH BENEFITS 

Death benefits in a lump sum equal to 3} percent of the total ac- 
cumulated wages credited subsequent to December 31, 1936, to an indi- 
vidual who dies before January 1, 1940, will be paid, as heretofore, to his 
relatives or to his estate. The new law provides that after January 1, 
1940, lump-sum death benefits shall be paid only when the insured indi- 
vidual leaves no survivor entitled to survivors benefits and, in that event, 
in an amount equal to six times the monthly primary insurance benefit. 
The payment is made to surviving relatives named in the statute or, if no 
such relatives survive, then to any person or persons “to the extent and in 
proportion that he or they shall have paid the expenses of burial of the 
deceased.’’ Claim must be made for lump-sum death benefits by those en- 
titled thereto within two years after the death of the insured individual.’ 


DEDUCTIONS FROM BENEFITS 

The new law imposes the duty upon the board to make deductions from 
payments under Title II up to the full amount of the individual’s monthly 
benefit or benefits for any month after retirement in which he rendered 
services for wages totaling $15 or more. In like manner violation of the 
retirement provision by an individual with respect to whose wages a 
benefit or benefits are payable also renders a wife’s or child’s insurance 
benefit subject to deduction. Similarly deductions must be made (1) if a 
child under eighteen and over sixteen years of age failed for any month to 
attend school regularly and the board finds that attendance was feasible, 
or (2) if for any month “a widow entitled to a widow’s current insurance 
benefit did not have in her care a child of her deceased husband entitled 
to receive a child’s insurance benefit.”* 

4 § 202 (f) (1) (2). 47 § 202 (g). 

# § 202 (f) (3). # § 202 (d) (1) (2) (3); § 202 (€). 
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THE TERM “EMPLOYMENT” 

The term “employment” is defined in the original Social Security Act 
as “any service, of whatever nature, performed within the United States 
by an employee for his employer.” This definition was intended to be 
interpreted, subject to the exceptions, as employment generally in indus- 
try and commerce.*® The amendments have expanded the meaning of the 
term to include services by an employee for the person employing him, 
irrespective of the citizenship or residence of either, performed within the 
United States or performed in maritime service on American vessels.*° 
Only maritime service performed on foreign vessels and service performed 
on certain fishing vessels of less than ten tons are excepted under the provi- 
sions of Title II.* 

Employment coverage has also been extended by modification of some 
of the former exceptions.” The former exemption of service performed in 
the employ of federal, state, or local governments or their instrumentali- 
ties has been revised to exclude from the exemption service in the employ 
of federal, state, or local instrumentalities which are either not wholly 
owned by the employer or are not exempted from state taxation by the 
Federal Insurance Contributions Act or United States Constitution or are 
not exempted from federal taxation by any provision of law.* 

A further important enlargement of coverage results from the removal 


49 The exceptions to employment under the original act were as follows: 
“(1) Agricultural labor; 

(2) Domestic service in a private home; 

(3) Casual labor not in the course of the employer’s trade or business; 

(4) Service performed as an officer or member of the crew of a vessel documented under the 
laws of the United States or of any foreign country; 

(5) Service performed in the employ of the United States Government or of an instrumental- 
ity of the United States; 

(6) Service performed in the employ of a State, a political subdivision thereof, or an in- 
strumentality of one or more States or political subdivisions; 

(7) Service performed in the employ of a corporation, community chest, fund, or foundation, 
organized and operated exclusively for religious, charitable, scientific, literary, or educa- 
tional purposes, or for the prevention of cruelty to children or animals, no part of the net 
earnings of which inures to the benefit of any private shareholder or individual,’ 
§ 210 (b) (1)-(7). 

5° § 209 (b), effective December 31, 1939. 

5 § 209 (b) (5); § 209 (b) (14). Service on vessels in connection with the catching or taking 
of salmon or halibut for commercial purposes are not excepted even though performed on a 
vessel of less than ten net tons. See § 210 (b) (14) (A). 

s* Exceptions which have not been changed or added by the amendments are not discussed. 

53 § 209 (b) (6) (7). The effect of this change is to include services performed in employment 
for banks, building and loan associations, savings and loan associations, and certain other 
organizations of like nature. 
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of the “stoppage date” at age sixty-five. Such services as are covered 
prior to attainment of age sixty-five will be included as covered employ- 
ment after January 1, 1939, when performed by persons after attainment 
of age sixty-five and before retirement.™ 

On the other hand, the original exceptions relative to agricultural labor 
and domestic service have been amended to extend exemption to certain 
services in connection therewith which were not previously exempt.5 

The domestic service exemption has been re-defined to include service 
in a local college club, fraternity, or sorority, in addition to the former 
exception of domestic service in a private home. 

The new definition of “agricultural labor” is designed to clarify the 
meaning of this term and to extend the exemption to certain services 
which, though not previously excepted, are closely related to farming 
activities. These additional specific agricultural labor exemptions were 
provided for as the result of experience in determining coverage under the 
general definition of such service in the original act. The term “agricul- 
tural labor” is defined in the amendments to include: 

(1) Service of a purely agricultural nature performed on a farm regard- 
less of whether the employer is the owner or tenant of the farm.*° 

(2) Certain service performed in the employ of the owner or tenant or 
other operator of a farm, provided the major part of such service is per- 
formed on a farm. This type of service includes service “in connection 
with the operation, management, conservation, improvement, or main- 


54 § 209 (b). It is estimated that the inclusion of maritime service on American vessels 
together with service performed after age sixty-five and service performed for certain govern- 
ment instrumentalities will add about 1,100,000 additional workers to the total of covered 
employees. 


ss Relative to inclusion of agricultural labor and domestic service, the Advisory Council 
recommended that: 

‘*The coverage of farm employees and domestic employees under titles II and VIII is 
socially desirable and should take effect, if administratively possible, by January 1, 1940,”’ 
Final Report of the Advisory Council on Social Security 39 (December 10, 1938). 

The Social Security Board also recommended that the agricultural labor and domestic 
service exemptions be eliminated entirely ‘‘with a reasonable time allowed before the effective 
date,”’ Report of the Social Security Board on Proposed Changes 9 (January, 1939). On the 
contrary, the amendments, as enacted, broadened these two exceptions. 


56 § 209 (1) (1). 
‘As used in this subsection, the term ‘farm’ includes stock, dairy, poultry, fruit, fur-bearing 
animal, and truck farms, plantations, ranches, nurseries, ranges, greenhouses or other similar 


structures used primarily for the raising of agricultural or horticultural commodities, and 
orchards,” § 209 (1) (1). 
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tenance of the farm and its tools and equipment, or in salvaging timber or 
clearing land of brush and other debris left by a hurricane.”’’’ 

(3) Service performed (whether or not performed on a farm or for an 
owner or tenant thereof) in connection with the production or harvesting 
of maple sirup or maple sugar or any commodity defined as an agricultural 
commodity in Section 15 (g) of the Agricultural Marketing Act.* Exemp- 
tion under this subsection also includes other services which are construed 
to be closely connected with agricultural pursuits, namely, the raising or 
harvesting of mushrooms, the hatching of poultry, the ginning of cotton 
and the operation or maintenance of ditches, canals, reservoirs, or water- 
ways used exclusively for supplying or storing water for farming purposes. 

(4) Service performed (whether or not performed on a farm or for an 
owner or tenant thereof) in connection with any agricultural or horticul- 
tural commodity, if performed “as an incident to ordinary farming opera- 
tions,” that is to say, incident to the preparation for market of such com- 
modities, in their unmanufactured state, by employees of farmers or of 
members of farmers’ cooperatives who have themselves produced the com- 
modity in connection with which the service is performed. This exemp- 
tion also applies to service performed as an incident to the preparation of 
fruits and vegetables for market whether or not such service is performed 
as an incident to ordinary farming operations and irrespective of whether 
performed in the employ of the actual producer.* 

The definition of employment is further limited by the addition of new 
exceptions: (1) service performed in the employ of a foreign government; 
(2) service performed in the employ of an instrumentality wholly owned 
by a foreign government (under specified conditions); (3) service per- 

57 § 209 (1) (2). Included among persons who perform services of this nature are carpenters, 
painters, farm supervisors, general repairmen, irrigation engineers, etc., and such services are 


excepted so long as they are not performed in the employ of a third person or concern con- 
tracting with the owner, tenant, or operator of the farm to do the work. 

58 § 209 (1) (3). § 15 (g) of the Agricultural Marketing Act is as follows: 

‘‘Agricultural commodity definition. As used in this subchapter, the term ‘agricultural 
commodity’ includes, in addition to other agricultural commodities, crude gum (oleoresin) 
from a living tree, and the following products as processed by the original producer of the crude 
gum (oleoresin) from which derived: gum spirits of turpentine and gum rosin, as defined in 
section 92 of Title 7,” 46 Stat. 18 (1929), 46 Stat. 1550 (1931), 12 U.S.C.A. § 1141] (1936). 
March 4, 1931, C 520. 

5° § 209 (1) (4). 

6° § 209 (b) (12). The conditions under which services are excepted are: 

“*(A) If the service is of a character similar to that performed in foreign countries by em- 
ployees of the United States Government or of an instrumentality thereof; and 

**(B) If the Secretary of State shall certify to the Secretary of the Treasury that the foreign 
government, with respect to whose instrumentality and employees thereof exemption is 
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formed for nominal remuneration in the employ of voluntary fraternal and 
beneficial associations or other non-profit institutions exempt from income 
tax and service performed for a nominal consideration in the employ of 
an organization exempt from income tax by an enrolled student regularly 
attending classes at a school, college, or university; (4) service performed 
in the employ of hospitals by internes and nurses in training; (5) service 
performed in family employment for a son, daughter, or spouse; or for a 
parent if the employee is under the age of twenty-one years; (6) service 
performed by newsboys under eighteen years of age in the delivery or dis- 
tribution of newspapers or shopping news where no re-delivery or re- 
distribution is made; (7) service performed in the employ of an agricul- 
tural or horticultural organization exempt from income tax; (8) service in 
the employ of voluntary employees’ beneficiary associations (under speci- 
fied conditions) ;* (9) service in the employ of a school, college, or univer- 
sity not exempt from income tax at which the employee is an enrolled 
student regularly attending classes provided the remuneration for such 
service does not exceed $45 per quarter (exclusive of room, board, and 
tuition); and (10) service performed by an individual as an employee or 
employee representative as defined in Section 1532 of the Internal 
Revenue Code.* 


claimed, grants an equivalent exemption with respect to similar service performed in the 
foreign country by employees of the United States Government and of instrumentalities 
thereof;”’ 


6t § 209 (b) (10) (A). In order to eliminate the nuisance of inconsequential tax payments 
the act excludes certain services performed for fraternal benefit societies and other non-profit 
institutions exempt from income tax, and certain other groups. While the earnings of a sub- 
stantial number of persons are excluded by this subsection, the total amount of earnings in- 
volved is undoubtedly very small. No estimate is available of the number of persons or amount 
of earnings so excluded. The intent of the amendment is to exclude those persons and those 
organizations in which the employment is part-time or intermittent and the total amount of 
earnings is only nominal, and the payment of the tax is inconsequential and a nuisance. The 
benefit rights built up are also inconsequential. Many of those affected, such as students and 
the secretaries of lodges, will have other employment which will enable them to develop in- 
surance benefits. This amendment, therefore, should simplify the administration for the work- 
er, the employer, and the Government. See S. Rep. 734, 76th Cong., rst Sess., at 19 (1939). 

62 “Service performed in the employ of a voluntary employees’ beneficiary association pro- 
viding for the payment of life, sick, accident, or other benefits to the members of such associa- 
tion or their dependents or their designated beneficiaries, if (i) admission to membership in 
such association is limited to individuals who are officers or employees of the United States 
Government, and (ii) no part of the net earnings of such association inures (other than through 
such payments) to the benefit of any private shareholder or individual,” § 209 (b) (10) (D). 

3 § 1532 (c) of the Internal Revenue Code is as follows: 

“‘The term ‘employee representative’ means any officer or official representative of a rail- 
way labor organization other than a labor organization included in the term ‘employer’ as 
defined in subsection (a), who before or after June 29, 1937, was in the service of an employer 
as defined in subsection (a) and who is duly authorized and designated to represent employees 
in accordance with the Railway Labor Act, 44 Stat. 577, U.S.C., Title 45, c. 18 [sic; 87], 
as amended, and any individual who is regularly assigned to or regularly employed by such 
officer or official representative in connection with the duties of his office.” 
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It should be noted also that the old exemption of services in the employ 
of religious, charitable, scientific, literary, or educational organizations 
which required (1) that such organizations be organized and operated for 
certain purposes and (2) that no part of the net earnings inure to the 
benefit of any private shareholder or individual, has been enlarged by 
adding the additional qualification that no substantial part of the activi- 
ties of such organizations shall be the carrying on of propaganda, or other- 
wise attempting to influence legislation. The change brings this exemp- 
tion into conformity with the corresponding exemption from income tax 
under Section 101(6) of the Internal Revenue Code." 


INCLUDED AND EXCLUDED SERVICES 


The new definition of included and excluded services (added by the 
amendments) relates to those situations where an employee performs 
services both in excepted and covered employment for the same person in 
any pay period of not more than thirty-one consecutive days.®* For ex- 
ample, an employee may perform service for the same person during such 
a pay period both in excepted employment as a farm hand engaged in 
harvesting crops and in covered employment as a machinist engaged in a 
commercial enterprise. The definition makes it clear that the predominant 
service (one-half or more) shall control to determine coverage during that 
period. The troublesome task of determining the period of covered em- 
ployment and of allocating taxable wages for covered services is thus 
avoided. 


TITLE Ill. GRANTS TO STATES FOR UNEMPLOYMENT COMPENSATION 
ADMINISTRATION®” 


The amendments provide for additional provisions to be included in 
state unemployment compensation laws before certification of federal 
grants for unemployment compensation administration shall be made by 
the Board. 


6s As to exceptions to employment under the amendments. see generally § 209 (b). 

65 § 209 (c). 

66 In addition to the administrative change made with respect to furnishing a statement 
containing certain data as to wages, etc., by an employer to an employee (discussed at page 
105 infra) the following important administrative changes have been made by Title II of the 
amendments: (1) a provision for making more equitable the recovery by the Federal Government 
of incorrect payment to individuals (§ 204 (a) (b) (c)); (2) a provision respecting the practice 
of attorneys and agents before the board (§ 206); (3) detailed provisions relating to rules and 
regulations, hearings and decisions with respect to insurance benefits, procedure for judicial 
review of the board’s decisions, and delegation of authority by the board (§ 205); and (4) pro- 
vision for giving an opportunity for a hearing to a wage earner or interested individual with 
respect to any entry, omission, or revision of the board’s wage record within four years after 
the year any wages were paid or alleged to have been paid, as to the finality of the record 
(§ 205 (c) (2)). See S. Rep. 734, 76th Cong., rst Sess., at 20-21 (1939). 

6 Title III of the original Social Security Act. 
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The amendments require that the board must be satisfied with the fol- 
lowing provisions of the state law: (1) there must be a provision which 
limits the expenditure of federal funds for the administration of the state 
law to only such purposes and in only such amounts as the board deems 
necessary for proper and efficient administration; (2) in addition to the 
provision, formerly required, for the immediate payment to the Secretary 
of the Treasury of all money received in the state’s unemployment fund, 
there must be a provision for the reduction from this payment to the 
Secretary of the Treasury of refunds paid by the state both on account of 
erroneous payments into the fund, and in accordance with the provisions 
of Section 1606 (b) of the Federal Unemployment Tax Act;® (3) the re- 
quirement in the state law that all money which the state withdraws from 
its unemployment fund must be expended in the payment of unemploy- 
ment compensation, exclusive of administration expenses, has been modi- 
fied by excluding from such necessary expenditure all refunds made of 
sums erroneously paid and all refunds paid to instrumentalities of the 
United States or its employees in accordance with Section 1606 (b) of the 
Federal Unemployment Tax Act;7° (4) should the state lose any of the 
money granted for the administration of its unemployment compensation 
law, or spend the whole or any part of it for purposes other than that of 
administration, or spend more than the board finds necessary in the 
proper administration of the state law, provision must be made in the 
state law for replacement of such funds by the state within a reasonable 
time;” and (5) after January 1, 1940, the state law must provide for the 
establishment and maintenance of personnel standards (other than selec- 
tion, tenure of office, and compensation) on a merit basis, which are 


reasonably calculated to insure “full payment of unemployment com- 
pensation when due.”” 


TITLE IV. GRANTS TO STATES FOR AID TO DEPENDENT CHILDREN”? 


Effective January 1, 1940, federal matching grants for aid to dependent 
children are increased from one-third to one-half of the total amount 


68 § 302 adding subsection (8) to § 303 (a) of the Social Security Act. 

69 § 302 amending § 303 (a) (4) of the Social Security Act. § 1606 (b) of the Federal 
Unemployment Tax Act, which empowers a state to require certain instrumentalities of the 
United States, and the individuals in their employ, to make contributions to the state unem- 
ployment fund under the state law, conditions such power, inter alia, upon the state law con- 
taining a provision for the refund of any such contributions for any year in which the state is 
not certified by the board with respect to such year. 

7 § 302 amending § 303 (a) (5) of the Social Security Act. 

™ § 302 adding subsection (9) to § 303 (a) of the Social Security Act. 

7 § 302 amending § 303 (a) (1) of the Social Security Act. 

73 Title IV of the original Social Security Act. 
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expended by the state for assistance and administration,’* not counting so 
much of such expenditure as exceeds the monthly maximum amount per 
child established by the original Social Security Act.”> The state is au- 
thorized, as formerly, to expend federal grants for aid to dependent chil- 
dren up to the age of sixteen years and, under the amended law after 
January 1, 1940, up to the age of eighteen years if they are regularly at- 
tending school.” In addition to the age requirements necessary to qualify 
as a “dependent child” it is now specifically provided that the child must 
be “needy” to be dependent.7” 

Prior to a given quarter the state must file a report with the board in 
order to enable the board to estimate the amount to be paid to the state 
for that quarter. If the report discloses that the amount appropriated or 
made available by the state is less than one-half (formerly two-thirds) of 
the estimated expenditures, the report must set forth the source or 
sources from which the state expects to derive the difference.” 

Prior to the beginning of each quarter, the board must certify to the 
Secretary of the Treasury the estimated amount to be paid to a state for 
aid to dependent children. Before such certification is made, however, the 
board must make such adjustments of its estimates as are found necessary 
to insure to the Federal Government its pro rata share of any amount 
recovered by the state from recipients.” 


TITLE V. AMENDMENTS TO TITLES V AND VI 
OF THE SOCIAL SECURITY ACT 


Title V of the original Social Security Act dealt with grants to states for 
maternal and child welfare and vocational rehabilitation. The provisions 
of Title VI of the Social Security Act had to do with public health. 
Amendments affecting all of these public welfare services are grouped 
under Title V of the amendments of 1939. 


74 § 402 (a) amending § 403 (a) of the Social Security Act, effective January 1, 1940. 

7% The maximum amount per child established by the original Social Security Act is $18 
per month for the first dependent child, and if there is more than one dependent child in the 
same home, $12 per month for each additional dependent child. § 403 (a) of the Social Security 
Act. 

76 § 403 amending § 406 (a) of the Social Security Act. 

77 § 403 amending § 406 (a) of the Social Security Act. After July 1, 1941, the state in 
determining need must consider any other income and resources of any child applying for aid 
under Title IV. Further, § 401 (b) amending § 402 (a) of the Social Security Act requires the 
state to provide safeguards which restrict the use and disclosure of information concerning 
applicants and recipients under the provisions of Title IV to purposes directly connected with 
the administration thereof. It is also provided by § 401 (a) (amending § 402 (a), of the Social 
Security Act) that, after January 1, 1940, the state plan must provide for methods relating to 
the establishment and maintenance of personnel standards on a merit basis. 

78 § 402 (a) amending § 402 (b) (1) of the Social Security Act. 

79 § 402 (b) amending § 403 (b) (2) of the Social Security Act. 





102 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The principal amendments to Titles V and VI of the Social Security Act 
provide for increased appropriations for yearly grants to states,® as 


follows: 
YEarty APPROPRIATION 


Under the Original Under the 
Social ity Act Amendments 


Maternal and child health services. $3,800,000 $ 5,820,000 
Services for crippled children 3,870,000 
Child welfare services 1,510,000 
Vocational rehabilitation 3,500,000 
Public health II ,000,000 


The only new provision required to be included in the state* plan for 
maternal and child services and for services for crippled children is for 
methods relating to the establishment and maintenance of personnel 
standards on a merit basis. 


se From the amount appropriated for yearly grants to states for maternal and child health 
services, in addition to the prescribed yearly allotment of $20,000 to each state, the Secretary 
of Labor must allot to each state for each fiscal year (a) such part of the sum of $2,800,000 
(formerly $1,800,000) as “‘he finds that the number of live births in such state bore to the total 
number of births in the United States” (§ 502 (a) amending § 502 (a) of the Social Security 
Act); and (b) the sum of $1,980,000 (formerly $980,000) “‘according to the financial need of 
each state for assistance in carrying out its state plan, as determined by him after taking into 
consideration the number of live births in such state.”’ § 502 (b) amending § 502 (b) of the 
Social Security Act. 

By similar provisions in the amendments the Secretary of Labor is required to allot to the 
states for each fiscal year, from the yearly appropriation for yearly grants to the states for 
services for crippled children, the specified sum of $2,830,000 (formerly the “‘remainder’’ after 
the prescribed yearly allotment of $20,000 to each state) “‘according to the financial need of 
each state as determined by him after taking into consideration the number of crippled children 
in each state in need of the services and the cost of furnishing such services to them.” § 505 
(a) (b) amending § 512 (a) of the Social Security Act. 

Of the sums appropriated by the United States to be allotted each fiscal year for the purpose 
of strengthening programs for vocational rehabilitation of the physically disabled, the amount 
to be allotted to the Territory of Hawaii has been increased from $5,000 to $15,000. The re- 
mainder of the appropriation continues to be apportioned among the several states with the 
requirement, however, that the amount allotted to any state for any fiscal year shall not be 
less than $20,000. § 508 (a) amending § 531 (a) (2) (3) of the Social Security Act. 

The amount to be appropriated each fiscal year for the purpose of administering the Voca- 
tional Rehabilitation Act of June 2, 1920, as amended (41 Stat. 735 (1920), 29 U.S.C.A. § 31 
(1927); 47 Stat. 448 (1932), 29 U.S.C.A. § 31 (Supp. 1938); 47 Stat. 449 (1932), 29 U.S.C.A. 
§ 32, 34 (Supp. 1938); 46 Stat. 525 (1930), 29 U.S.C.A. 35 (Supp. 1938); 47 Stat. 450 (1932), 
29 U.S.C.A. § 37, 39 (Supp. 1938); 46 Stat..526 (1930), 29 U.S.C.A. § 40 (1927)) has been in- 
creased from $102,000 to $150,000. § 508 (a) amending § 531 (b) of the Social Security Act. 


8 § Sor amending § 1101 (a) (1) of the Social Security Act. 


8 Effective January 1, 1940, the definition of the term “‘state,”” when used in Titles V and 
VI of the amended Social Security Act, has been amended to include Puerto Rico. §§ 503 and 
506 amending respectively §§ 503 (a) (3) and 513 (a) (3) of the Social Security Act. 
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TITLE VI. AMENDMENTS TO THE INTERNAL REVENUE CODE*’ 


I. FEDERAL INSURANCE CONTRIBUTIONS ACT" 


On April 1, 1939, Subchapter A of Chapter 9 of the Internal Revenue 
Code, which levies old-age insurance taxes upon employers of one or more 
and upon their employees, superseded Title VIII of the Social Security 
Act. Subchapter A, now known as the Federal Insurance Contributions 
Act, was amended by the Social Security Act Amendments of 1939. 

1. Tax base.—The federal old-age insurance tax, based upon the wages 
of every individual engaged in covered employment,* is levied, collected, 
and paid in addition to all other taxes upon his income. 

An important amendment changes the rate of the tax, which is imposed 
alike upon employer and employee, by continuing the 1 percent rate 
through the calendar years 1940, 1941, and 1942 on wages received by the 
worker after December 31, 1936,** thus repealing the former 1} percent 
rate for those years. The 2 percent tax rate for the calendar years 1943, 
1944, and 1945, and the 24 percent rate for the years 1946, 1947, and 1948 
remain unchanged. As under the former law, a rate of 3 percent is im- 
posed after December 31, 1948.*7 

The amended act continues the wage base for determining the amount 
of the tax as total wages received excepting, of course, wages in excess of 
the stipulated yearly maximum of $3,000 paid to any one employee.* 

83 Formerly Titles VIII and IX of the original Social Security Act, now H.R. 2762, Feb. 
10, 1939 (Pub. No. 1). 

84 Formerly Title VIII of the original Social Security Act. 

8s Changes made under Subchapter A of Chapter 9 of the Internal Revenue Code with 
respect to coverage of services rendered in employment are the same as the changes made in 
connection with such services under Title II of the amendments. The new definition of included 
and excluded services under Subchapter A, Chapter 9 of the Internal Revenue Code is identical 
with the definition of such services under Title II of the amendments. § 606, and § 1426 (c) of 
the Internal Revenue Code. 

86 Under the Social Security Act as originally drafted, the 1 percent rate was scheduled 
to end on December 31, 1939. 

87 §§ 60r and 604 amending respectively sections 1400 and 1410 of the Internal Revenue 
Code. With reference to the extension of the 1 percent rate the Advisory Council recom- 
mended that: 

“The consideration of change in the tax schedule under Title VIII of the law should be 
postponed until after the rates of 14 percent each on employer and employee are in effect since 
information will not be available for some time concerning (a) tax collections under varying 
conditions, (b) effective coverage under taxes and benefits, (c) average covered earnings, pe- 
riod of coverage, time of retirement, and average amount of benefits, (d) the possibilities of 
covering farm labor, domestic employees or self-employed persons, and (e) the possibilities of 
introducing new types of benefits,” Final Report of the Advisory Council on Social Security 
48 (December 10, 1938). 

88 § 606 and § 1426 (a) (1) of the Internal Revenue Code. 
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The formula for computing the amount of the tax also has been changed. 
Before the amendments, the tax was levied on wages paid with respect to 
employment during any calendar year at the rate in effect during the 
calendar year when such services were performed. Under the amended 
act, however, the rate of tax is the rate applicable for the period during 
which the wages are received, regardless of the time when the services 
were performed.*® Thus it becomes apparent that the application of the 
new formula will greatly minimize those instances where refunds for over- 
payment and reassessment for underpayment previously were necessary. 

2. Adjustments.—In cases where the employer either overpaid or under- 
paid the employee’s tax, adjustments were made by the employer, under 
the original act, “in connection with subsequent wage payments to the 
same individual by the same employer.” The amending act, recognizing 
the uncertainty of continued employment, simply provides that adjust- 
ments shall be made “with respect to any payment of remuneration” in 
accordance with authorized regulations.” 

3. Special refund to employees and receipts for employees.—A new provi- 
sion has been added allowing a “special refund” to an employee who has 
more than one employer during a particular calendar year. Each em- 
ployer of a particular employee must pay both the employer’s and em- 
ployee’s tax on wages up to $3,000 paid to and received by the employee 
in a particular year, irrespective of the number of employers involved. 

The employee, however, with respect to whose wages the deductions 
have been made and the taxes paid is entitled to a refund, without in- 
terest, of all such deductions on wages received in excess of $3,000 paid to 
him in a particular year, regardless of the number of employers from 
whom he has received the total in excess of $3,000. The employee must 
make claim for such refund after the calendar year in which the employ- 
ment was performed and with respect to which the refund of tax is 
claimed. A limitation of two years after the calendar year in which the 
wages are paid is placed upon the right of the employee to assert his claim.” 

4. Wages.—Although the tax base remains the same, i.e., the first 
$3,000 of wages received by an employee from an employer, the amend- 
ments have specifically excluded certain payments from the definition of 
wages. The exclusions are: (1) payment to or on behalf of an employee 
under any employer plan or system providing for (a) retirement benefits, 


89 § 604 amending § 1410 of the Internal Revenue Code. 


9° §§ 602 (a) and 605 amending respectively §§ 1401 (c) and 1411 of the Internal Revenue 
Code. 


* § 602 (b) adding subsection (d) to § 1401 of the Internal Revenue Code. 
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or (b) sickness or accident disability benefits, or (c) medical and hospital- 
ization expenses in connection with sickness or accident disability, or 
(d) payments on account of death. These exclusions comprehend pre- 
mium payments made by an employer for insurance or annuities, or pay- 
ments into a fund to provide for any such insurance payments, or to estab- 
lish such a fund; (2) payment by an employer (without deduction from 
the employee’s wages) of an employee’s old-age insurance tax; (3) em- 
ployee’s contributions under a state unemployment insurance law; and 
(4) dismissal payments by an employer which are not required by law.®* 

5. Statements to employees—A new duty has been placed upon the em- 
ployer to furnish each employee with a written form or statement showing 
the wages paid by him to the employee during specified periods. The 
statement must also show the names of the employer and employee, the 
period covered by the statement, and the amount of the tax imposed with 
respect to wages paid.% 


Il. FEDERAL UNEMPLOYMENT TAX ACTS 


1. Tax base.—The wage base for determining the amount of employers’ 
unemployment compensation tax has been changed from total wages 
“payable” to total wages “paid,” except wages in excess of $3,000 per year 
paid to any one employee.” The effect of these amendments is to make 


% Death benefit payments made under such plan or system (including life insurance) are 
excluded only provided the employee “‘(i) has not the option to receive, instead of provision for 
such death benefit, any part of such payment or, if such death benefit is insured, any part of 
the premiums (or contributions to premiums) paid by his employer, and (ii) has not the right, 
under the provisions of the plan or system or policy of insurance providing for such death 
benefit, to assign such benefit, or to receive a cash consideration in lieu of such benefit either 
upon his withdrawal from the plan or system providing for such benefit or upon termination of 
such plan or system or policy of insurance or of his employment with such employer,” § 606 
adding subsection (2) to § 1426 (a) of the Internal Revenue Code. 

% See generally § 606 amending § 1426 (a) of the Internal Revenue Code. 

% § 603 adding § 1403 to the Internal Revenue Code, effective January 1, 1940. This provi- 
sion is an important administrative change. It would seem that the employer who pays wages 
by check showing thereon merely a statement of the deduction of the employee’s tax from his 
wages will not be furnishing a proper form of tax receipt after the effective date of the amend- 
ment. 


% Amendments to Subchapter C of Chapter 9 of the Internal Revenue Code, formerly 
Title IX of the Social Security Act. 

9 § 614 amending § 1607 (b) of the Internal Revenue Code, effective January 1, 1940. This 
amendment should result in a saving to employers as well as in considerable simplification of 
reporting procedures. This is the amendment to limit unemployment compensation taxes to 
the first $3,000 of annual wages. Such a limitation already exists in the case of old-age in- 
surance and there are distinct advantages to providing a uniform tax base for both programs. 
It is estimated that this new limitation would result in a saving to employers of about $65,000,- 
ooo a year. See S. Rep. 734, 76th Cong., rst Sess. 27 (1939). 
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the unemployment tax base the same as the tax base for old-age and 
survivors insurance. Thus wages “paid” during the calendar year, either 
actually or constructively,*’ provide a definite tax basis upon which to 
determine the amount of the tax for that year independently of the year 
in which the services were performed. As a result, the necessity of estimat- 
ing future, unascertained wages has been eliminated.” 

2. Credits —Credits extended to taxpayers against federal unemploy- 
ment compensation taxes have been liberalized. Certifications for credit 
(up to the go percent limitation) for contributions actually paid under 
a state law are no longer limited to cases in which the state provisions 
comply with the federal law with respect to covered services performed in 
employment.®? 

It is no longer necessary, in order to receive credit against the tax, that 
the taxpayer pay the amount required by a state plan before the date of 
filing the federal return for the taxable year, since the amendments pro- 
vide that full credit shall be allowed for contributions paid on, or before, 
the due date for the return. In the event payment of contributions is 
made after the due date, the taxpayer is now allowed go percent of the 
amount of the full credit to which he would have been entitled had he 
made such payment on or before the due date, provided payment is made 
on or before the June 30 which comes next after the due date of the 
federal return.'®° 

In addition, the time for the allowance of credit against the employer’s 
tax is made to extend from the June 30 next following the due date of the 
federal return to the succeeding June 30, both dates inclusive, in cases 

%7 Constructive payment of wages is defined in Social Security Board Regulation No. 2, at 
page 11, as follows: 

‘‘Wages may be either actually or constructively paid to the employee. Wages are con- 
structively paid when they are credited to the account of or set apart for the employee so that 
they may be drawn upon by him at any time although not then actually reduced to possession. 
To constitute payment in such a case the wages must be credited or set apart to the employee 
without any substantial limitation or restriction as to the time or manner of payment or condi- 


tion upon which payment is to be made, and must be made available to him so that they may 
be drawn at any time, and their receipt brought within his own control and disposition.” 

%* Payments excluded from the definition of wages are the same under the provisions of 
Subchapter C, Chapter 9, Internal Revenue Code, as they are under Subchapter A, Chapter 9, 
Internal Revenue Code (discussed on page 103 supra). 

9° Old § 1601 of the Internal Revenue Code allowed the taxpayer to credit against the tax 
the amount of contributions “with respect to employment”’ paid by him into an unemployment 
fund under a state law. The term ‘“‘employment” meant employment as defined in the federal 
act. The amending section (§ 609 (a) (1)) omits the requirement “with respect to employ- 
ment.” 


10° § 609 amending § 1601 (a) of the Internal Revenue Code. 
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where the assets of the taxpayer are in the custody or control of a court of 
competent jurisdiction or of a fiduciary appointed by such a court.’ 

The amendments also take cognizance of those instances in which the 
taxpayer makes payment of contributions to the wrong state. Upon pay- 
ment to the state entitled to contributions, the date of the erroneous pay- 
ment is controlling for the purpose of allowing credit against the tax for 
the amount of contributions actually paid. If by reason of such other law 
the taxpayer was entitled to cease payment with respect to services under 
the law of the wrong state, and, by reason thereof, no contributions were 
paid by him to such state, federal credit based on contributions paid to the 
state entitled thereto is allowed against the tax as of the date on which the 
taxpayer filed his return for the taxable year.*” 

3. Additional credits —Amendments, with respect to credit in addition 
to the credit above discussed, condition the allowance of such additional 
credit upon certification of the state law by the board. In those cases in 
which the state law has lowered the rates of contributions in connection 
with services in employment not covered by the federal law, additional 
credit has been extended to the taxpayer. The additional credit allowed is 
computed by deducting the amount of contributions actually paid under 
the state law for the entire taxable year'*’ from the amount the taxpayer 
would have been required to pay for the same period if he had been subject — 
to the highest rate required by the state law, or if he had been subject to a 
rate of 2.7 percent, whichever rate is the lower.’ 

The amendments have extended and clarified the conditions under 
which additional credit allowances shall be made. (1) In order that addi- 
tional credit be allowed because of state law provisions reducing the rate 
of contributions,**’ it is necessary that the board find, where such reduc- 
tions are made in connection with a pooled fund or a partially pooled 
account,’ that the basis of the employer’s “experience with respect to 

tot Note 100 supra. 

102 § 609 adding subsection (4) to § 1601 (a) of the Internal Revenue Code. 

' so The term “‘year” means any twelve consecutive calendar months. § 610 amending § 1602 
c)(s). 

104 § 609 amending § 1601 (b) of the Internal Revenue Code. It is thus apparent that ad- 
ditional credits will not be computed for periods less than one year. 

15 § 610 (a) adding subsection (8) to § 1602 (c) of the Internal Revenue Code. 

“‘The term ‘reduced rate’ means a rate of contributions lower than the standard rate ap- 
plicable under the State law, and the term ‘standard rate’ means the rate on the basis of which 
variations therefrom are computed.” 


106 “The term ‘pooled fund’ means an unemployment fund or any part thereof (other than a 


reserve account or a guaranteed employment account) into which the total contributions of 
persons contributing thereto are payable, in which all contributions are mingled and undivided, 
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unemployment” or “other factors bearing a direct relation to unemploy- 
ment risk”’ is not less than three consecutive years preceding the computa- 
tion date.'®? (2) The lower rate, both with respect to contributions to 
guaranteed employment accounts and to reserve accounts, is permitted in 
those cases in which such accounts amount to a minimum of 2} percent of 
the pay roll for three years preceding the computation date by which 
contributions to such accounts were measured.'®* 

The amendments provide for the allowance of partial certification to the 
Secretary of the Treasury where a single state maintains more than one 
type of fund or account. Provisions are made for partial certification (1) 
where one of the funds fails to meet the conditions for additional credit 
allowance and (2) where a part of the reduced rate of contributions is 
payable into one fund or account, and part into another, and one of such 
reduced rates was allowable under state law provisions which do not meet 
the required state standards, the board’s partial certification may allow 
only such reduced rates as are allowable under the state law whose provi- 
sions meet the required state standards." 


and from which compensation is payable to all individuals eligible for compensation from such 
fund,” § 610 (a) amending § 1602 (c) (2) of the Internal Revenue Code. 

‘The term ‘partially pooled account’ means a part of an unemployment fund in which part 
of the fund all contributions thereto are mingled and undivided, and from which part of the 


fund compensation is payable only to individuals to whom compensation would be payable 
from a reserve account or from a guaranteed employment account but for the exhaustion or 
termination of such reserve account or of such guaranteed employment account,” § 610 and 
1602 (c) (3) of the Internal Revenue Code. 


x07 The term ‘computation date’ means the date, occurring at least once in each calendar 
year and within twenty-seven weeks prior to the effective date of new rates of contributions, 
as of which such rates are computed,” § 610 (a) amending § 1602 (a) (1) of the Internal Rev- 
enue Code. 

‘No reduced rate of contributions to a pooled fund or to a partially pooled account, is per- 
mitted to a person (or group of persons) having individuals in his (or their) employ except on 
the basis of his (or their) experience with respect to unemployment or other factors bearing a 
direct relation to unemployment risk during not less than the three consecutive years immediately 
preceding the computation date”’ (italics added), § 610 (a) adding subsection (7) to § 1602 (c) 
of the Internal Revenue Code. 

§ 610 amends § 1602 (a) (1) of the Internal Revenue Code, which latter section read as 
follows: 

“Such lower rate, with respect to contributions to a pooled fund, is permitted on the basis 
of not less than three years of compensation experience.” 


108 § 610 (a) amending § 1602 (a) (2) (3), as to guaranteed employment accounts and sepa- 
rate reserve accounts. The amendment to § 1602 (a) (3) as to separate reserve accounts does 
not become effective until January 1, 1942. Prior thereto the old rate of 7} percent as to 
such separate reserve accounts applies. 


19 § 610 (a) amending § 1602 (b) (2) of the Internal Revenue Code. 
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4. Extension of time for filing —Beginning with the tax returns to be 
filed for the taxable year 1939, the maximum extension of time for the 
filing of such returns under such rules and regulations as the Commissioner 
of Internal Revenue with the approval of the Secretary of the Treasury 
may prescribe, has been extended from sixty days to ninety days."° 

5. Coverage of services on United States land and services for United 
States instrumentalities.—The question whether employers for whom serv- 
ices are performed on land of the Federal Government may be liable for 
such contributions under the state law has been resolved in the affirma- 
tive. 

Further, the liability for contributions imposed by state law upon fed- 
eral instrumentalities which are not wholly owned by the United States 
or which are not otherwise exempt,™ has been definitely established so 
long as no discrimination is made against them and so long as certification 
of the state law has been made in accordance with the provisions of the 
Internal Revenue Code. In any taxable year if there is discrimination or, 
in the event proper certification of the state law has not been made by the 
board, the state law must provide for refund of the contributions paid for 
such year."*3 

6. Services for state instrumentalities—Services performed in employ- 
ment for an instrumentality not wholly owned by one or more states or 


political subdivisions are no longer exempt from the federal unemploy- 
ment compensation tax unless the instrumentality in question is immune 
from such tax under the Constitution of the United States." 

7. Coverage generally.—The provisions relating to coverage of services 
in employment under the Federal Unemployment Tax Act differ in sev- 
eral respects from the coverage provisions of Title II of the amendments." 


0 § 612 amending § 1604 (b) of the Internal Revenue Code. 

™ § 613 amending § 1606 of the Internal Revenue Code. 

«2 Federal instrumentalities, not wholly owned by the United States or otherwise exempt 
under any other provision of law, include (1) national banks, (2) state banks which are mem- 
bers of the Federal Reserve System, (3) members of the Federal Home Loan Bank System, 
even though exempt under the provisions of the Home Owners Loan Act of 1933 (§ 909 
creates the exemption by amending section 5, Home Owners Loan Act, 48 Stat. 132 (1933), 
12 U.S.C.A. § 1464 (1936)). Services performed in the employ of the United States Govern- 
ment and in the employ of federal instrumentalities wholly owned by the United States are 
exempt under the Federal Unemployment Insurance Tax Act. 

3 § 613 amending § 1606 of the Internal Revenue Code. See also § 614 amending § 1607 
(c) (6) of the Internal Revenue Code. 

14 § 614 amending § 1607 (c) (6) of the Internal Revenue Code. 


"15 See discussion of included and excluded services for the same employer during a single 
day period, discussed page 99 supra. 
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(x) Maritime service on American vessels, which service was specifically 
added by Title II to the general concept of those included employments 
covered by reason of their relationship to industry and commerce, con- 
tinues to be excluded under the unemployment tax act. Service on foreign 
vessels is excluded employment under both the provisions of Title II 
amendments and the Federal Unemployment Tax Act;*** (2) contrary to 
the provisions of the Federal Unemployment Tax Act, however, Title IT 
of the amendments excludes, in addition, service on certain fishing vessels 
of less than ten net tons unless performed “in connection with the catching 
or taking of salmon or halibut for commercial purposes” ; and (3) the term 
employment, as defined in the tax act, excludes service in employment as 
an insurance agent or as an insurance solicitor if remuneration therefor is 
on a flat commission basis."’ This exclusion is not found in the Title II 
provisions. 

8. Tax is not a penalty—The amendments have resolved a conflict in 
the holdings of bankruptcy referees and United States District Courts on 
the question whether the federal unemployment insurance tax is a “pen- 
alty” under Section 57 of the National Bankruptcy Act, as amended, 
setting forth provisions for the proof and allowance of claims in bank- 
ruptcy. Specific provision is made that the full amount of the federal tax 
may be collected from a bankrupt estate which has not complied with the 
conditions prescribed by the law for obtaining 90 percent credit against 
the tax.™ 


TITLE VII. GRANTS TO STATES FOR AID TO THE BLIND”® 


The new law makes clear that aid to the blind is conditioned upon the 
need of the individual claimant,”° and that any other income and re- 
sources he may have must be taken into consideration in determining such 
need." 


116 §$§ 614 and 1607 (c) (4) of the Internal Revenue Code. 

17 §§ 614 and 1607 (c) (14) of the Internal Revenue Code. 

118 § go2 (i). §.57 (J) of the National Bankruptcy Act, as amended, reads as follows: 

“Debts owing to the United States or any State or subdivision thereof as a penalty or 
forfeiture shall not be allowed ” On interpretation of the section see In re Royal Wilhelm 
Furniture Co., 23 F. Supp. 993 (Mich. 1938); In re Hy-Grade Meat and Grocery Co., 26 F. 
Supp. 294 (N.J. 1938); In re Standard Composition Co., 23 F. Supp. 391 (Mich. 1938); 
In re Lambertville Rubber Co., 27 F. Supp. 897 (N.J. 1938); In re Illinois Art Industries, Inc., 
27 F. Supp. 334 (Mich. 1939); In re Independent Automobile Forwarding Co., 28 F. Supp. 428 
(N.Y. 1939). 

19 Title X of the original Social Security Act. 

120 $§ 702 and 703 amending respectively §§ 1003 (a) and 1006 of the Social Security Act. 

221 § 701 (b) amending § 1002 (a) of the Social Security Act. § 701 (b) becomes effective on 
July 1, 1941. 
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New provisions have been added relating (1) to personnel standards on 
a merit basis; (2) to adjustment in the amount of the federal grant for 
the purpose of assuring the United States its pro rata share of amounts 
recovered by a state from a recipient, less funeral expenses paid by the 
state; and (3) to restriction of the use or disclosure of information con- 
cerning applicants and recipients." 

Under the amendments a monthly expenditure of $20 by the state 
with respect to each needy blind individual will be matched by the Federal 
Government, thus raising the possible maximum monthly payments to 
needy blind individuals from $30 (under the original act) to $40.5 


TITLE VIII. AMENDMENTS TO TITLE XI OF THE SOCIAL SECURITY ACT 


The old definition of the term “state” has been expanded to include 
Puerto Rico when used in those titles of the original Social Security Act 
relating to grants to states for public welfare which include grants for 
maternal and child welfare, vocational rehabilitation, and public health.” 

The amendments augment the general provisions contained in Title XI 
by adding two new sections. The first new section prohibits, under pen- 
alty, the disclosure of information in possession of the board except as 
prescribed by board regulations. The second new section provides a pen- 
alty for fraud (1) where false representations are made, with intent to 
defraud, concerning the provisions of the Social Security Amendments of 
1939, the Federal Insurance Contributions Act, the Federal Unemploy- 
ment Tax Act, or of rules and regulations promulgated thereunder, and 
(2) where a person, (a) with intent to elicit specified types of information 
concerning any individual, falsely represents to the board that he is such 
individual (or the wife, parent, child, or duly authorized agent of such 
individual) for that purpose, or (b) “falsely represents to any person that 
he is an employee or agent of the United States.””’ 

*22 § 701 (a) amending § 1002 (a) of the Social Security Act. § 701 (a) becomes effective on 
January 1, 1940. 

23 § 702 amending § 1003 (b) (2) of the Social Security Act. 

14 Note 121 supra. 

"5 § 702 amending § 1003 (a) of the Social Security Act. 

136 § 801 amending § 1101 (a) (1) of the Social Security Act. 

"27 § 802. The provisions of Title IX of the amendments, which are miscellaneous, and 
affect various titles and sections of the Social Security Act, have been treated in the text or 


footnotes in connection with the discussion of those sections of the Social Security Act affected 
by them. 
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A PROJECT FOR IMPROVEMENT OF TRUST LAW* 
Grorcr G. Bocrrtt 


WANT to advance the thesis that trust men have a great opportunity to 

take the lead at this time in revaluing and readjusting trust law; that the 

time is ripe for taking an inventory of trust law, state by state, through a 
cooperative research and discussion project, and curing weaknesses and defects 
by statute. 

There are several reasons for this belief. The first is that Anglo-American 
trust law is well developed and mature. It is not a branch of the law brought 
into being by recent social, mechanical, political or economic changes. It is not 
like the law of aeronautics, the undeveloped by-product of recent invention; or 
like the law of administrative agencies, in a state of flux and expansion as a 
result of recent governmental and political movements. The law of trusts is the 
outcome of more than 300 years of English and 150 years of American case law. 
Its principles have been announced, expounded, and developed in thousands of 
opinions by chancellors and probate judges. Almost every conceivable question 
which could arise in the creation and administration of trusts has received some 
attention from some court in some Anglo-American jurisdiction, and most of the 
more important problems have been elucidated by numerous well reasoned 
decisions which present all shades of opinion. 

This judicial evolution of trust law has occurred in widely varying states of 
economic and social condition. It began with simple medieval society, con- 
tinued during the beginnings of the industrial revolution, and has been ex- 
tended into the complex life of our time. In its initial stages it was adapted 
exclusively to the individual trustee, and for the last fifty years or so it has in- 
creasingly taken account of the corporate trustee. It started with the voluntary 
trustee, the friend or relative who acted as a matter of accommodation, and it has 
continued in an age when the operation of trusts is at least theoretically a 
business run for profit. This development has been carried forward in eras of 
prosperity and expansion, and at other times the courts have been called upon 
to pass upon the acts of trustees committed in times of depression and financial 
emergency. In the course of its maturing the trust has been employed for an 
increasing number of purposes. The earlier cases discussed it as a device in mar- 
riage or family settlements, but more recently the courts have been called on to 
consider it also in real estate financing, the conduct of business, the liquidation 

* An address delivered at the Mid-Continent Trust Conference, Chicago, October 27, 1939. 

t James Parker Hall Professor of Law, University of Chicago. 
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of embarrassed debtor’s estates, the handling of insurance policies and their 
proceeds, the voting of corporate stock, the minimizing of tax burdens, and in 
other situations. 

Surely it is easier and more profitable to inventory and evaluate a well 
developed and mature body of law than the law of a novel and incipient topic; 
and surely on this score the law of trusts qualifies for reconsideration and re- 
valuation. 

Secondly, the law of trusts is not only mature but it is well organized. By 
this I mean that the great mass of decisions and statutes constituting the raw 
material of trust law has been carefully examined, digested, classified, as- 
sembled, and criticized by qualified specialists. The chaff of obsolete, over- 
ruled, and redundant decisions, and of repealed statutes has been winnowed out. 
The residue of valid and important cases has been organized into a symmetrical 
whole, which is capable of being mastered and applied with a minimum of 
effort. In some fields of the law little of this sifting, analyzing, and consolidat- 
ing has occurred. One who explores a subject of this sort feels as if he were 
entering a maze or a morass. These are the topics which have not excited the 
interest of the investigator and writer. The restatement of the law has not 
touched them and the text books on them are often of the head note type. To 
inventory them with a view to statutory improvement would involve enormous 
preliminary spade work. 

As examples of unorganized topics one might refer to conflict of laws before 
the restatement and Beale’s book, and to trust receipts. Before the restatement 
and before Beale, conflict of laws was treated as a separate subject in only a few 
law schools, the texts on it were slight and incomplete, and it was not given 
separate discussion in the American digest system, but here and there through- 
out the whole system were scattered paragraphs labelled ‘““What Law Governs.” 
Consequently ignorance and confusion were rampant. 

As for trust receipts, their use is of comparatively recent origin, they have no 
home in the digest system, but are compelled to seek shelter under the protection 
of Sales, Estoppel, Principal and Agent, and Chattel Mortgages. There are a 
few articles and sections in books about them, but no unified, collected treat- 
ment. Perhaps it would not be an exaggeration to say that most lawyers do not 
know whether a trust receipt involves a true trust of the equitable type or not. 

But with trusts we have the restatement, published in 1935, and Professor 
Scott’s work, issued in 1939; and my own treatise, issued in 1935, with a sup- 
plement in 1938 and a second supplement expected in 1940; as well as other 
useful texts. In addition, in the states of Arkansas, Colorado, Massachusetts, 
Mississippi, New Hampshire, Ohio, Pennsylvania, Rhode Island and Texas, 
state annotations have been prepared for the Restatement of the Law of Trusts, 
showing how local decisions agree or disagree with the restatement, section by 
section. These state annotations are being prepared in all other states, and 
are in process of publication in California, Kansas, and Missouri. Further- 
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more, there are numerous classic articles on trust topics by famous legal 
scholars, as, for example, by Ames, Holmes, Costigan, and Harlan F. Stone. 

As a result of this, and much other valuable material from the pens of 
lawyers, trust men and teachers, the status of the law of trusts in a given 
jurisdiction is relatively easy to discover. It is possible to obtain rather quickly 
and completely a comparison of trust law in the various states, and to learn the 
eccentricities, irregularities and missing elements in the trust law of this state 
or that. And so I may say that the satisfactory status of books on trust law as 
it is in 1939 forms an argument for consideration of the merit of that law. Ten 
or twenty years from now, after thousands of other cases and statutes are 
added, trust law may have returned to its former state of uncertainty, confusion, 
and complexity. 

Thirdly, in trust law we have an organized group of lawyers and businessmen 
constantly engaged in the administration of the law who are greatly interested 
in the development of that law and in its adaptability to present needs. In 
trust officers and trust counsel we have a unit which can bring to bear on a 
reconsideration of trust law much practical and theoretical information. They 
have organization, enthusiasm, and they know how trusts are working in actual 
life. The law of fiduciaries is their main interest. That it shall be modern, 
efficient and fair is a vital interest to them. 

In many departments of the law no such group exists. In such fields the 
development of the law is not the principal interest of a group of businessmen 
or lawyers. Many have a slight but none a major interest. Imagine trying to 
secure organized assistance from practicing specialists in revaluing the law of 
torts or contracts. There are no professional tortfeasors or tortfeasees; no 
small, compact units of contract makers or breakers. All business is now and 
then in contact with tort or contract law, but no businessmen and few lawyers 
make a specialty of the administration of either branch of the law. 

This front-line, operating knowledge of how trust law is working, so easily 
available through organizations of trust men and bankers, would be a great 
asset in any study of trust law with the idea of possible slight reforms here and 
there. It would guarantee that revision statutes would not be based merely on 
printed appellate court opinions. The existence of the organized, professional 
trust administrator is a strong argument for the feasibility of a revaluation 
project. 

Fourthly, there has been in the trust field extensive statutory experimenta- 
tion which would be very helpful to a group considering a corrective law in a 
given state. A great variety of trust problems have been attacked by legisla- 
tors and often with different approaches and procedures. A state committee 
desiring to work this or that reform could almost always find one or more 
statutes already in existence and aimed at the same result. It could be learned 
how these statutes have worked. They might serve as models or they might 
prove horrible examples of the wrong approach. 
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In some fields the common law has been left almost intact. For example, the 
rules relating to the formation and enforcement of contracts are to be found 
almost entirely in decisions. It has not often seemed necessary to change or re- 
form by statute. The use of fictions and the aid of equity have no doubt been 
influences which have obviated to some extent the need of statutory reforms. 
But the last century has shown a strong tendency toward the revamping and 
remodelling of parts of trust law by act of the legislature. Starting in England 
about 1850 we find a tendency to govern the conduct of the trustee by legisla- 
tive enactment which culminated in the Trustee Act of 1925," a statute of 71 
sections. There are also other acts regarding Judicial Trustees,? Charitable 
Trusts, the Public Trustee,* Mortmain,5 and the use of trusts in the landhold- 
ing system.’ These schemes for modifying the common equity of trusts have 
been widely copied in Canada, Australia, New Zealand and other parts of the 
British Empire. 

The American legislatures have also served as active laboratories for the 
testing of new ideas in trust creation and administration. In general they have 
taken new tacks and not copied the English statutes. 

The New York Revised Statutes of 1830 sought to limit trusts of real 
property to four purposes, abolish purchase money resulting trusts as decep- 
tive and dangerous, and limit suspension of the power of alienation to two lives 
in being.’ As construed they made the ordinary trust to collect and pay over 
income suspend the power of alienation and, thus, they have limited the duration 
of the typical trust to two lives. The New York system was followed in Wiscon- 
sin,* Michigan? and Minnesota,"* and used as the basis for the trust portion of 
the Field Code in California" which was copied at least in part in Montana,” 
North Dakota,"’ Oklahoma,'4 and South Dakota.'s The rigors of this original 
New York system have been softened by statutes in all these states in recent 
years. 

As examples of other trust statutes which have been adopted in a part of our 
union, I may refer to the Uniform Fiduciaries Act of 1922, prepared by Profes- 
sor Scott, covering the topic of participation by third parties in a breach of 


* 15 Geo. V, c. 19 (1925). 46 Edw. VII, c. 55 (1906). 

2 59 & 60 Vict., c. 35 (1896). 554 & ss Vict., c. 73 (1891). 

315 & 16 Geo. V, c. 27 (1925). 6 Law of Property Act, 1925, 15 Geo. V, c. 20. 

7 For the present successors of these statutes, see N.Y. Personal Property Law and N.Y. 
Real Property Law. 

§ Wis. Stat. (1937) c. 231. 

* Mich. Comp. Laws (1929) c. 252. 

*© Minn. Stat. (Mason, 1927) c. 60. 

™ For the present remnants, see Cal. Civ. Code (Deering, 1937) §§ 847-71. 

2 Mont. Rev. Codes Ann. (Anderson & McFarland, 1935) cc. 144-8. 

"3 N.D. Comp. Laws Ann. (1913) c. 40, art. 5. 

“4 Okla. Stat. (Harlow, 1931) c. 62. 15 S.D. Code (1939) tit. 59. 
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trust, and enacted in 16 states; the Uniform Principal and Income Act of 1931, 
drawn by then Dean, now Judge, Charles Clark, disposing of principal and in- 
come questions regarding expenses and receipts, now adopted in eight states;”” 
the Uniform Trusts Act of 1937, intended to make clear the extent of the loyalty 
duty, to abolish a few unfortunate rules and to relax for the sake of convenience 
certain restrictions on trustees, adopted in Louisiana** and North Carolina; 
the Uniform Trustees’ Accounting Act of 1936, designed to outline the details of 
inventories and accounts by living and testamentary trustees, adopted in 
Indiana”* and Kansas;* the Uniform Common Trust Fund Act of 1938, which 
permits the establishment of common trust funds for investment purposes, 
adopted in North Carolina; the act prepared by title men providing that deeds 
to one as trustee, without mention of beneficiaries, give the trustee power to 
convey a fee, adopted in many states;?} the Bankers Collection Code, drawn 
and advocated by the American Bankers’ Association, which provides a prefer- 
ence for collection items on the failure of a collecting bank, on trust theories 
but without regard to ability to trace, adopted in twenty-two states;4 the “de- 
posit in trust” statute, also sponsored by the Bankers’ Association, permitting 
the bank of deposit to relieve itself of responsibility by paying to the beneficiary 
named in the title of the deposit, adopted in at least twenty-one states;5 the 
so-called trust administration act, drawn by Mr. William Stevenson of Minne- 
apolis, and enacted recently in Florida,” which gives a trustee in substance the 
powers of a fee owner, unless the instrument excludes such powers; and the 
model spendthrift trust act, limiting such trusts to $5000 annual income, pre- 
pared by Professor Griswold,?’ and written into the Louisiana Trust Estates 
Act of 1938. 

In addition may be mentioned the almost universally prevailing trust in- 
vestment statutes, the elaborate code in Georgia,** and the Louisiana Trust 
Estates Act of 1938*° which reestablished trusts to a limited extent after their 
abolition by the Long administration. 

My fifth reason for believing that this project constitutes a practical and 
desirable plan, is that the idea has already been approved in whole or in part 

*6 Colo., D.C., Idaho, Ill., Ind., La., Md., Nev., N.J., N.M., N.C., Pa., R.L., Utah, Wis., 
Wyo. 

#7 Conn., Fla., La., Md., N.C., Ore., Utah, Va. 2° Ind. L. 1937, c. 166. 

8 La. Acts 1938, no. 81. ** Kan. Prob. Code (1939) art. 16. 

19 N.C.L. 1939, ¢. 197. * N.C.L. 1939, §§ 4035aa-ff. 

3 For a discussion of these statutes, see White, The Title Man’s Idea of Real Property 
Law Reform, 10 Corn. L.Q. 181 (1925). 


24 See Program of State Legislation, published annually by the American Bankers’ Asso- 
ciation. 


*s For a collection of these statutes, see 1 Bogert, Trusts & Trustees 213 (1935). 
*6 Fla. Gen’l Acts 1937, c. 18397. #8 Ga. Code (1933) tit. 108. 
27 Griswold, Spendthrift Trusts 477 (1936). * La. Acts 1938, no. 8r. 
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by several organizations of high standing. Last spring, the Commissioners on 
Uniform Laws in Illinois urged the legislature to adopt the Uniform Principal 
and Income Act and the Uniform Trusts Act. Corporate fiduciaries were op- 
posed to some provisions of these bills, although they agreed that some parts 
were desirable and some changes in Illinois trust law should be made. It was 
agreed by the Commissioners on Uniform State Laws and the corporate fiduci- 
aries that these two bills be withdrawn from the 1939 Illinois legislature on the 
understanding that the Commissioners and the corporate fiduciaries would 
enter into a co-operative project in 1939, 1940, and 1941, to examine carefully 
Illinois trust law for undesirable decisions and statutes, for uncertainties, for 
lack of law, and for other defects, with the purpose of framing a bili in 1941, 
which would remedy these deficiencies. This bill would be pressed before the 
legislature by the two groups. The work of research, discussion, and drafting 
would be done by a small committee containing representatives of the Cor- 
porate Fiduciaries Association of Chicago, the Illinois State Bankers Associa- 
tion, and myself as a member of the Commissioners on Uniform Laws and a 
student of trust law. The work of this committee has not as yet started. This 
paper is written partly in the hope of more definitely formulating a plan of 
work in Illinois, and partly with a desire to stimulate the formation of similar 
committees in other states. 

Related ideas have of course been proposed from time to time and to some 
extent carried out. As long ago as 1921, the late Mr. Justice Cardozo wrote an 
article entitled “A Ministry of Justice,”* in which he urged that there should 
be an agency in each state to make a systematic study of the functioning of the 
law in its various departments and to recommend to the legislature changes 
when weaknesses were discovered. This article was the inspiration for the 
formation of the New York State Law Revision Commission which has been 
in operation since 1934. This Commission has made exhaustive studies of 
various branches of New York law and recommended bills to the legislature, 
some of which have been adopted. For example, in 1937, the legislature passed 
a bill to make easier securing court approval of the sale, mortgage, and leasing 
of land by trustees, and also an act regarding the liability of corporate trans- 
fer agents with regard to the transfer of stock held in the name of a fiduciary.” 
Both of these laws were preceded by detailed studies by the Law Revision Com- 
mission and both statutes were in the form drawn by the Commission. In 1938 
an exhaustive report on the Rule against Perpetuities, Restraints on Alienation, 
and Spendthrift Trusts, was published by the New York Law Revision Com- 
mission with recommended legislation materially changing the law of New 
York on these subjects.33 This bill, however, has not yet met with the approval 
of the legislature. 

3° 35 Harv. L. Rev. 113 (1921). 


3*N.Y.L. 1937, c. 141. #N.Y.L. 1937, C. 344- 
33 Reports of the New York Law Revision Commission 281 (1938). 
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In 1931 the legislature of Delaware passed an act authorizing the governor 
to appoint a commission of nine to study the laws of the state regarding 
descent, distribution, the settlement of estates and the administration of trusts, 
with a view to the modernization and simplification of those laws.*4 The gover- 
nor appointed a commission of nine, representing trust men, the probate court, 
lawyers, and businessmen, which recommended several laws, some of which 
affected trusts, and these were adopted by the legislature. Mr. Gilbert 
Stephenson has described** the history and procedure of this movement, both 
of which should be studied by any group which intends to accomplish a similar 
object. 

In recent years there have been proposals in Minnesota and Oklahoma to 
revise and remodel trust law. It is understood that these efforts were sponsored 
exclusively by bankers and trust companies. So far these trust codes thus 
drawn have not been enacted. Reference has previously been made to the 
comprehensive Louisiana Trust Code of 1938 and the rather elaborate Florida 
Trust Administration Act of 1937, both sponsored by bankers’ associations. 

In recent years the American Law Institute has announced that it would add 
to its function of restating the law that of drafting statutes to cure defects 
made patent in the course of the restatement. It has approved a property act?’ 
(defining estates in land and other interests), an act regarding contribution 
among joint tortfeasors,3* an act relating to double jeopardy, and an act for 
summoning witnesses from outside the state. It cooperated for a time in draw- 
ing a code for aeronautics but dropped this work. The plans of the institute re- 
garding future draftsmanship of statutes seem somewhat uncertain, being pos- 
sibly dependent on future financial support. One defect in the institute’s meth- 
od of drawing statutes would seem to be the lack of adequate participation by 
business interests and specialists in the administration of the law in question. 

It thus appears that the idea of revaluing and revising the law of trusts and 
other topics has a fair degree of prevalence. Many organizations have spon- 
sored efforts of a limited extent in which the participation has not been broad 
in scope. It remains for a national organization of men particularly interested 
in the development of one branch of the law to apply the idea in a systematic 
way, state by state, and to call in the help of all interested parties. The Trust 
Division of the American Bankers’ Association has this opportunity. 

But it may be asked, admitting that trust law is mature, that it is ripe for 
reconsideration, that trust men are a group especially qualified to guide recon- 
sideration, and that the idea of revaluing and readjusting trust law is taking 
hold here and there in America, just what good would come from such a 
project? How would it benefit anybody? 


4 Del. L. 1931, c. 303. 38 Del. L. 1935, Cc. 230. 

36 Stephenson, The Work of the Delaware Fiduciary Commission, 2 Univ. Chi. L. Rev. 
619 (1935). 

37 15 Proceedings of the American Law Institute 149, 193 (1938). 

3* 16 ibid. (1939). 39 10 ibid., at 101, 139 (1932). 
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Preliminarily, it may be said that being a member of a state committee to 
inventory and revalue the trust law of that state would be a highly educational 
process and that if the report of the committee were published and distributed 
to trust men and some lawyers the educational work would be considerably 
expanded. We would all get a much clearer picture of the trust law of our own 
state in its relation to trust law generally. Even if no reformatory statute were 
deemed necessary or could be adopted, a very convenient tool for guiding 
trust creation and management would have been created. 

But, beyond that, it is my belief that in almost all states there would be 
discovered at least a small number of opportunities for beneficial change. I 
doubt if in any state the work would show a need for a comprehensive code. 
The proposed statutes might run from five to fifty sections. 

What types of defects would be found and could be cured? There are, first, a 
few unfortunate decisions of the courts which should be erased as precedents. 
For example, in Illinois we have the famous case of Bohleber v. Rebstock,*° which 
refused to fasten a constructive trust on sons who were devisees in their father’s 
will and who prevented the father from changing his will so as to give his 
property to other relatives. Surely this was an example of acquiring property by 
reprehensible conduct, the recipe for a constructive trust. And in Iowa we have 
Ober v. Dodge,* which held that where a trust beneficiary could elect to take 
whatever income she liked, until she demanded income there was nothing for 
creditors. The difference between a power to take at will and vested ownership 
seems specious. States which find their local rule to be that of a small minority 
of states may wish to consider whether experience should lead them to join the 
larger group. Thus, perhaps Texas and North Carolina might find that their 
lack of a seventh section of the Statute of Frauds and consequent support of 
oral trusts of land has been unfortunate; or Kentucky might wish to follow the 
lead of Alabama“ in giving at least limited validity to spendthrift trusts in- 
stead of holding such restraints on alienation void. 

Secondly, uncertainties in the common law could be cleared up. The Re- 
statement of the Law of Trusts says“ that a spendthrift trust provision can- 
not protect the right of a beneficiary to trust capital but only to trust income. 
Scotts states that this is the better view, but cites no cases as backing it. And 
yet the typical trust instrument provides that neither right to income nor capital 
shall be alienable by the beneficiary or subject to his debts; trust men appear 
generally to believe that this clause is valid in its entirety; and recent decisions 
in California, Minnesota and Texas are to this effect.4* In most states there are 
no decisions on this point. 


# 255 Ill. 53, 99 N.E. 75 (1912). 
#* 210 Iowa 184, 231 N.W. 444 (1930). 43 Rest., Trusts § 151 (1935). 
# Ala. L. 1935, no. 230. #41 Scott, Trusts 770 (1939). 


4s Coughran v. First Nat’l Bank, 19 Cal. App. (2d) 152, 64 P. (2d) ror3 (1937); Erickson v. 
Erickson, 197 Minn. 71, 266 N.W. 161 (1936); Norman v. Jenkins, 73 S.W. (2d) ros1 (Tex. 
Civ. App. 1934). 
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Then, there are doubts and queries arising from ambiguities in existing 
statutes. For instance, in Ohio the probate code“ in its literal terms applies 
only to trustees appointed by and accountable to the probate court. Will the 
courts construe the statute as governing trustees of living trusts, or will they 
say that the common law controls the latter and thus some acts which are law- 
ful for one type of trustee are unlawful for another? In other states there are 
elaborate trust codes applying to banks and trust companies,‘’ but making no 
mention of individual trustees. Are the latter impliedly included or are they 
governed by the common law? 

Some statutes on trusts have received violent adverse criticism and are often 
treated as vestiges of an outgrown system. For example, the New York statute 
restricting the purposes of express private trusts of land to four* is generally 
condemned in New York, and statutes following it in California,*® Minnesota®* 
and other states have in substance been repealed. The desire of the revisers 
of 1830 in New York to restrict the use of real property trusts has given way to 
a feeling that trusts should be usable for any convenient object. This and simi- 
lar relics of the early days are ripe for repeal. 

Again, a state may wish to consider whether a rule of trust law now applicable 
by court rule to part of the state only should be made statewide in effect. In 
Illinois in at least one judicial district, trustees by court rule are required to file 
annual reports* in court while in the other districts no periodic court account- 
ing is required and trustees account in court only when a bill in equity is filed by 
themselves or by a beneficiary. Is there justification for this difference? 

Furthermore, in all except the very old, large, and populous states, there 
are many points of trust law on which there is no local decision, the cases in 
other jurisdictions are sometimes conflicting, and practices among professional 
trustees differ. Thus, most states have only a few decisions on capital and in- 
come questions. I doubt whether in Illinois one-fourth of the important prob- 
lems in reference to the allocation of expenses and receipts to principal or in- 
come accounts have been passed upon by the appellate courts. Some trustees 
lean towards favoring the life tenant as nearest to the testator and as before the 
eyes of the trust officer, while other corporate fiduciaries decide for the re- 
mainderman in cases of doubt on the theory that mistaken allotments to capital 
can generally be corrected but an erroneous payment to a life tenant is often 
irrevocable. Thus, occasionally, the kind of trust law one gets as beneficiary or 
remainderman depends on the settlor’s selection of his trustee. 


46 Ohio Code Ann. (Throckmorton, 1936) § 10509. 

47 Wash. Rev. Stat. Ann. (Remington, 1932) § 3255. 

4 N.Y. Real Property Law § 96. 

# Cal. L. 1929, c. 146. 

s° Minn. Stat. (Mason, 1927) § 8090 (6). 

5* Rule of Circuit Courts, 7th Circuit, quoted in 1 Bogert, Trusts and. Trustees 59 (Supp. 
1938). 
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One could go on at some length giving instances in which a critical compari- 
son of local trust law with trust law in general would bring to light uncertain- 
ties, mistakes, anachronisms and gaps in the law. Some of these are of minor 
importance and may be ignored or left to correction by the discretion of the 
chancellor; but others are real handicaps to trust creation or administration, in- 
volve expense occasionally by reason of the necessity of going to court, some- 
times cause liability on the part of trustees, and have some effect in discrediting 
the trust institution among settlors, beneficiaries, and the public in general. 
It is submitted that a movement which would abolish the major part of these 
defects in the course of a few years is worthy of the support of trust men and 
lawyers. 

An important difference may be noticed between this project and some other 
movements for statutory change, as, for example, those of the Uniform Law 
Conference and the American Law Institute. Here it is not suggested that 
trust law should be the same in all states, or that a single uniform reform 
statute be drawn and urged on all legislatures. It is recognized that the his- 
tories and economic and social conditions of the states are very different, that 
trust law is largely of local concern, and that consequently the trust law which 
suits one may be unsatisfactory to another. It is merely suggested that each of 
the forty-eight states examine and criticize its own trust law, in the light of the 
experience elsewhere and of proposed model laws, and then decide what, if 
any, revision or amplification is needed locally. 

Observe, also, that this project would have another important difference 
from the usual program of law reform. It would not be in the hands of a single 
interest, but would be the work of representatives of all interested parties, as 
far as may be. While it is suggested that the Trust Division of the American 
Bankers’ Association head the movement and guide its progress through the 
various states, it is strongly urged that the state trust groups add to the work- 
ing committee individuals who could stand for settlors, beneficiaries, and the 
public in general. If trust men can persuade the legislatures and the governors 
to sanction and appoint the committees, as was done in Delaware, the plan will 
obviously have the best possible backing; but if for any reason such official 
sponsorship is deemed impracticable it is believed that the state trust division 
can effectively guide the movement into impartial consideration of the law. 

In the field of trusts there are a number of groups which should have a part in 
any revaluation and readjustment of trust law. There are, first, the professional 
trustees, both corporate and individual; secondly, lawyers who specialize in 
trust law as advisors to trustees, or as draftsmen for settlors, or as counsel to 
beneficiaries; thirdly, judges who deal frequently with trust problems, in the 
probate or equity courts; fourthly, teachers and writers who have a major inter- 
est in the subject. Would it not be possible to form in each state a small com- 
mittee with representatives of each of these four interests? In that way all 
trust parties would have at least some representation. The likelihood of a 
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statute which seemed to be, or in fact was, biased or partial would be reduced. 
The legislature would have more confidence in the resulting recommendation 
than if a single interest had presented the bill. Possibly the American Law 
Institute could be persuaded to cooperate and to delegate its assistance to the 
local draftsman of the annotation to the Restatement of Trusts. Possibly the 
National Conference of Commissioners on Uniform State Laws, which has the 
function of drafting model laws as well as proposed uniform codes, would select 
one of its local commissioners to represent it officially. Possibly the local statu- 
tory reviser, or state reference librarian, or bill draftsman, could be made avail- 
able during the later stages of the work. 

The movements for reform or codification of trust law under the auspices of 
bar associations, law revision commissions,.the American Law Institute, and 
bankers associations, all seem to have the defect of lack of complete representa- 
tion. The discussers and draftsmen are often looking at the problem merely as 
lawyers, or merely as businessmen, or merely as students of the printed law. 
Could not the Trust Division of the Bankers’ Association sponsor a project 
with a broader base, which would truly consider the public interest and so 
command general confidence? 

If we can imagine the Trust Division of the American Bankers’ Association 
urging the trust divisions of state bankers’ associations to initiate projects for 
reexamination of trust law, state by state, in the light of the restatement, the 
recent texts, current practice, and local law; and if we can concede that the 
state organizations could procure the formation of committees of perhaps five 
in each state consisting of two trust company or bank men, one lawyer in gen- 
eral practice, one judge, and one teacher specializing in trusts, how would such 
a committee proceed? 

First, I would suggest that if the work of annotating the Restatement of 
Trusts with local decisions and statutes has not yet been completed, the com- 
mittee get into contact with the man or group doing this work and stimulate and 
assist him or them. The local annotator might well be a member of the com- 
mittee to reconsider the state law of trusts. The restatement annotations, with 
the restatement, the leading general texts, and any local books on trust law, 
might well be the initial research library of the committee. 

Secondly, the committee should send out a request to local lawyers and trust 
men for suggestions as to unsatisfactory conditions and needed changes. Prob- 
ably best results will be obtained if the subject is outlined by topics and several 
questions are asked under each heading, instead of simply putting out the single 
query whether the addressee has any suggestions to make. Thus, the topic of 
investments could be segregated and questions asked about retention of the 
settlor’s investments, the satisfactoriness of the statutory list, reviewing 
duties, etc. 

Thirdly, the hard work of examining local case and statute law in compari- 
son with general trust law should be parcelled out to the committee members, 
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to be done by the use of the restatement, the local annotations to it, the texts, 
and local digests. Reports by the committee members on their several parts of 
the subject should be considered by the whole committee, as should the answers 
to any questionnaire or letter of inquiry distributed to fiduciaries, lawyers, 
judges, and teachers of the subject. 

It would then be expected that the findings and conclusions of the com- 
mittee regarding the state of trust law, and recommendations for action, would 
be printed for criticism by lawyers and businessmen affected. Following con- 
sideration of criticisms of this report, the committee could draft any statute 
which seemed to be indicated as desirable, subject it to wide opportunity for 
discussion and comment, and then secure its introduction in the legislature. It 
is reasonable to expect that an act so drawn might receive support from bar 
associations, as well as from the state bankers’ associations. 

The expense of such a survey ought not to be great. There need be no 
salaries to the committee members. It is believed that many well qualified 
persons would be willing to serve without compensation. Much of the work 
could be conducted by correspondence. Occasional meetings could be arranged 
in connection with state bar or bankers’ association meetings. The only out- 
lays of considerable size would be for office supplies and records and for the 
cost of printing and distributing reports and findings. But these expenditures 
should be relatively slight, considering the value of the product. 

To me, this project appeals as a timely opportunity for constructive service 
to present and future trust parties, and so to our society as a whole. 
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NOTES 


PROMISSORY OBLIGATIONS BASED ON PAST BENEFITS 
OR OTHER MORAL CONSIDERATION 


I 


The currently popular criticism’ of the doctrine of consideration can find few 
more vulnerable points than that rule which holds that past benefit? or the 


* Lord Wright, Ought the Doctrine of Consideration To Be Abolished from the Common 
Law, 49 Harv. L. Rev. 1225 (1936); Report of the English Law Revision Committee, The 
Statute of Frauds and the Doctrine of Consideration, 15 Canadian Bar Rev. 585 (1937) (Sixth 
Interim Report of the Committee); M. P. Sharp, Notes on Contract Problems and Compara- 
tive Law, 3 Univ. Chi. L. Rev. 277 (1936); Shattuck, Gratuitous Promises—A New Writ?, 
35 Mich. L. Rev. 908 (1937); Some Aspects of the Law of Gratuitous Promises in LIllinois, 
5 Univ. Chi. L. Rev. 464 (1938). 

* Benefit will be used in this discussion in the sense given it in the Restatement of Restitu- 
tion. ‘‘A person confers a benefit upon another if he gives to the other possession of or some 
other interest in money, land, chattels, or choses in action, performs services beneficial to or 
at the request of the other, satisfies a debt or a duty of the other, or in any way adds to the 
other’s security or advantage The word ‘benefit,’ therefore, denotes any form of advan- 
tage,” Rest., Restitution § 1, comment b (1937). 
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moral obligation arising from its receipt is insufficient consideration to support a 
promise. This aspect of the consideration doctrine works a great hardship in the 
cases where one, not intending it as a gratuity, confers a benefit on another 
without the previous request necessary to make it a valid consideration’ or 
without satisfying the exacting conditions precedent to recovery in quasi- 
contract.‘ The impossibility of creating an enforceable legal obligation in this 
situation,’ even though the person benefited manifests by a subsequent promise 
his intention to be legally obligated to pay for the benefits, is in striking con- 
trast to the treatment accorded similar cases in the civil law. There a promise 
may be supported by a “natural obligation” arising from the past receipt of a 
benefit.? Moreover a person who performs a service by managing the business 
of another,® even without any authorization, may recover the value of his 
services under the doctrine of negotiorum gestio.° 

The refusal of most American courts to enforce the subsequent promise of 
the person benefited necessarily leads to a lowering of standards of responsi- 
bility. It is contrary to a layman’s notions of good morals.’® It impairs the 
freedom of contract. Criticism of this refusal finds support in history, for prior 


3 Lampleigh v. Brathwaite, Hob. 105 (K.B. 1616). The readiness of the courts to make an 
exception to the past consideration rule whenever there has been a previous request, without 
insisting, as did Justice Holmes in Moore v. Elmer, 180 Mass. 15, 61 N.E. 259 (1901), that there 
be a clear understanding that the benefit was to be paid for, indicates the disfavor with which 
the courts have regarded the past consideration rule. 


4 These conditions are so numerous that relief is afforded in only a few cases. Cf. Wood- 
ward, Quasi-Contracts 308-14 (1913). 


5 Generally legal sanctions would be unnecessary to compel performance of a promise which 
the promisor made solely because he felt himself morally obliged to do so. But where, as in 
Webb v. McGowin, 27 Ala. App. 82, 168 So. 196 (1936), noted in 31 Ill. L. Rev. 390 (1936), 
the promisor has died, only a legally enforceable obligation could help the promisee. The same 
necessity exists where bankruptcy or legal incapacity of the promisor intervenes. 


6 It is an anomaly that the courts will even violate the express intent of the parties in order 
to prevent unjust enrichment resulting from the enforcement of forfeiture provisions in a con- 
tract, yet in the aforementioned cases they refuse to give effect to the express intent of the 
parties which would prevent unjust enrichment. 


7 7 Planiol et Ripert, Traité pratique de droit civil francais, pt. II—Obligations § 992 (1931) 
(part II, avec le concours de Esmein, Radouant, et Gabolde), translated in Rheinstein, Cases 
and Other Materials on the Comparative Law of Contracts 19 (mimeo. ed. 1939) (contains a 
valuable collection of continental cases on this problem). 


8 “The affair carried on might be of any sort, the act being either material, as the procure- 
ment of medical and hospital treatment, or juristic, as the paying of a debt,’’ Negotiorum 
Gestio in Louisiana, 7 Tulane L. Rev. 253, 255 (1933). 


* Lorenzen, Negotiorum Gestio in the Civil Law, 13 Cornell L. Q. 190 (1928); Tulane L. 
Rev., op. cit. supra note 8. 


1° See F. C. Sharp, Ethics of Breach of Contract, 45 Int’l J. of Ethics 27 (1934) (indicates 
what an important role our notions of good morals play in the law of contracts). 





126 THE UNIVERSITY OF CHICAGO LAW REVIEW 


to Slade’s Case™ there did not have to be a present consideration, a past debt 
being sufficient to support a subsequent express promise to pay.” 

Statutory reform to remedy this defect has been suggested by the English 
Law Revision Committee,'* which advocated the complete abolition of the rule 
that past consideration is no consideration.’ An analysis of the theories of con- 
tract and quasi-contract, suggests, however, that the consequences of this defect 
may be avoided without statutory revision. Recovery in quasi-contract for a 
benefit conferred with a non-gratuitous intent could be granted with a minimum 
of judicial extension of currently accepted legal principles, for these principles 
afford an ample basis for meeting the objections on which the courts at present 
base their refusal to allow quasi-contractual recovery. A further alternative to 
statutory reform in those cases where there has been a subsequent promise to 
pay for the benefit is recovery in contract, on the basis that such promise is 
supported by the moral obligation arising from the receipt of a past benefit. In 
Illinois there already exists authority for this position. Added support for the 
contention that a subsequent promise to pay for material benefits should be 
enforced is to be found in the commercial cases where the courts have greatly 
liberalized the requirements of the doctrine of consideration in order to make a 
promisor bear the risk of reliance on the promise. 


II 
The objections to allowing quasi-contractual recovery for benefits conferred 
non-gratuitously are, first, the officious nature of the act of conferring a benefit 
and, second, in the emergency cases, where the objection of officiousness fails, the 


conclusive presumption of the gratuitous nature of the service.’ The basis of 
the objection of officiousness is the undesirability of allowing one to force himself 
on another as his creditor."* As Bowen, L.J., said in Falcke v. Scottish Imperial 
Ins. Co., “liabilities are not to be forced upon people behind their backs 

It would seem, then, that if the person benefited manifested his consent to be- 
come an obligor, such action should be treated as removing this objection as a 
bar to recovery in quasi-contract. A subsequent promise to pay the person who 
has conferred a benefit is clearly sufficient evidence of such consent. Hence, the 


™ 4 Coke *o2b (K.B. 1602). 

12 Sidenham v. Worlington, 2 Leon. 224 (C.P. 1585); 1 Williston, Contracts § 143 (rev. ed. 
1936). 

13 Report of the English Law Revision Committee, op. cit. supra note 1. 

«4 Report of the English Law Revision Committee, op. cit. supra note 1, at 4 32. 

8 Hope, Officiousness, 15 Cornell L.Q. 25, 205 (1929); Woodward, Quasi-Contracts 314 
(1913). 

6** |. A person should not be required to become an obligor unless he so desires,” Rest., 
Restitution § 2 (1937). Hope, op. cit. supra note 15, suggests that originally the objection of 
officiousness was based partially on the notions of the service being non-beneficial and unneces- 
sary, but concludes that these elements have been forgotten. 


7 34 Ch. D. 234, 248 (C.A. 1886). 
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making of a subsequent promise should result in the imposition of quasi-con- 
tractual liability, provided that the receipt of the benefit constitutes enrich- 
ment, and its retention is unjust because it was not conferred gratuitously."* 

The most common instances of past benefit are the improvement of another’s 
land, the rendering of some service, or the payment of another’s debt. Where 
the benefit rendered consists of improvements upon land the Illinois courts re- 
fuse to allow recovery in quasi-contract whether the improvement was made as 
a result of mistake or with full knowledge of all the facts.'® In denying restitu- 
tion to one who has improved land by mistake the courts rely, not on the doc- 
trine of officiousness, but on the closely analogous “policy which protects the 
owner of land against paying for improvements which he does not want or for 
which he cannot pay.’”° This policy, however, hardly seems to justify the de- 
nial of relief when the owner has indicated by a subsequent promise of com- 
pensation that he wants the improvements and that he has the ability to pay for 
them. Rather a subsequent promise should remove the bar to recovery both 
when the improvements were made by mistake and when made voluntarily 
with the expectation of being paid. The case for relief is particularly strong 
when the improvements were made as a result of a mistake. At present the 
courts grant restitution where an owner has remained silent knowing that the 
improvements were being made.” His silence serves as consent. Since there is 
just as clear a case of unjust enrichment when he fails to learn of the improve- 
ments until after their completion, restitution should be granted, if he gives his 
consent when he discovers that they have already been made. 

Furthermore, the courts have recognized the equitable duty of an owner seek- 
ing relief in equity to compensate one who improved his land as the result of an 
honest mistake.” The Illinois Supreme Court has stated that quasi-contractual 
relief should be granted ‘‘where one received money or its equivalent under such 
circumstances that in equity and good conscience he ought not to retain it.”’23 
It follows then that when the reason for the denial of restitution has been re- 
moved by a subsequent promise, restitution should be granted in an independ- 
ent action to the person who made the improvements in all those cases where 
the courts have recognized the equitable duty of reimbursement.*4 

*8 Cf. 14 Canadian Bar Rev. 758 (1936). 

9 Dart v. Hercules, 57 Ill. 446 (1870); Maynard v. Stevens, 370 Ill. 594, 19 N.E. (2d) 575 
(1939) (unless there has been compliance with the Ejectment Act, Ill. Rev. Stat. (1939) c. 45, 


§§ 53-59); cf. Williams v. Vanderbilt, 145 Ill. 238, 34 N.E. 476 (1893); see Wakefield v. Van 
Tassel, 218 Ill. 572, 75 N.E. 1058 (1905). 


2° Rest., Restitution § 2, comment a (1937). 

Olin v. Reinecke, 336 Ill. 530, 168 N.E. 676 (1929). 

* Lagger v. Mutual Union Loan Ass’n, 146 Ill. 283, 33 N.E. 946 (1893); Ebelmesser v. 
Ebelmesser, 99 Ill. 541 (1881); see Wakefield v. Van Tassel, 218 Ill. 572, 75 N.E. 1058 (1905). 

*3 Highway Com’rs v. Bloomington, 253 Ill. 164, 174, 97 N.E. 280, 284 (1912). 

* The right to maintain an independent action for restitution for improvements made by 
mistake has been upheld in Bright v. Boyd, Fed. Cas. No. 1875 (C.C. Me. 1841), and in Hardy 
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In the cases where one renders some unrequested service to another, recovery 
in quasi-contract is again conditioned upon the removal of the objection of 
officiousness. The view, here contended for, that a subsequent promise will be 
sufficient to overcome this objection has been expressly approved by a dictum 
in an Illinois appellate court decision. The court, although denying recovery 
because of the usual objection of officiousness, stated that quasi-contractual 
relief would have been allowed, if there had been a subsequent promise to pay 
that which “in equity and good conscience ought to be paid.””*s 

Adoption of the proposed principles should meet with little opposition where 
the benefit consists of payment of the debt of another. At present “‘a person 
who officiously pays the debt of another may be entitled to recover the amount 
of such payment if the other affirms the payment.” The reason for allowing 
recovery is, of course, the fact that the subsequent affirmation removes the ob- 
jection of officiousness. The recognition in these cases of the right to recovery 
when the bar to liability has been removed is a very persuasive precedent for 
similar treatment of the cases where the benefit takes some other form. 

When a person confers a benefit on another by saving his life or property in 
an emergency, the courts cannot rely on officiousness as an objection to granting 
quasi-contractual relief, but they will refuse recovery on the ground that there 
was no unjust enrichment because the benefit was gratuitously conferred.’ 
The gratuitous nature of the act is, it is said, conclusively presumed when not 
done by one in his professional capacity.”* It is submitted that this presumption 
is undesirable, and that it is inconsistent with general legal principles. 

In the usual emergency case the service is rendered under circumstances 
which demand immediate action. The impossibility of deliberation prevents the 
formation of an intention either to render the service gratuitously or for com- 


v. Burroughs, 251 Mich. 578, 580, 232 N.W. 200, 201 (1930). In the latter case the court 
pointed out that ‘‘the fact that the defendants need no relief, and therefore seek none, ought 
not to bar the plaintiffs right to relief in equity.” 

25 See Illinois T. R. v. Cleveland, C., C. & St. L. R., 157 Ill. App. 102 (1920). 


*6 Rest., Restitution § 112, comment c (1937); Graves v. Harwood, 9 Barb. Ch. (N.Y.) 
477 (1850); Maryland Casualty Co. v. Givens, 177 Ky. 131, 197 S.W. 497 (1917); see Neely v. 
Jones, 16 W. Va. 625 (1880); Kenan v. Holloway, 16 Ala. 53 (1849). Cf. 3 Page, Contracts 
§ 1520 (1920). 

For an interesting discussion of this problem arising when a bank pays a check after re- 
ceiving a stop payment order see Recovery by Drawer against Bank for Payment of Check in 
Violation of Stop Payment Order, 45 Yale L. J. 1134 (1936); Recovery by Bank Paying In- 
strument after Stop Notice, 40 Harv. L. Rev. 110 (1926). 


21 Hope, op. cit. supra note 15. It is interesting to contrast the state of the law in Germany. 
There even though one renders services gratuitously, if there is a change in circumstances re- 
moving the reason for the gratuitous intention, the courts will enforce a promise to pay for the 
services made after the change in circumstances, Reichsgericht (VI) 1909, S. v. W., 72 RGZ 
188, reprinted in Rheinstein, op. cit. supra note 7, at 26. 


*8 Hope, op. cit. supra note 15; Woodward, Quasi-Contracts §§ 199, 201 (1913). 
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pensation.’® Since no real intention exists, in establishing the presumption of 
intention the courts should be guided by the same principles that govern 
similar situations in other branches of the law. The application of the principal 
rule relied on by the courts in the construction of wills, when confronted with 
the analogous problem of ascribing to a testator an intention relating to a con- 
tingency which it is clear the testator never considered, would preclude a pre- 
sumption of a gratuitous intent. This rule is to ascribe to the testator an inten- 
tion which a reasonable man would have formed had he been faced with the 
necessity of making a choice.*° Inasmuch as it is more normal, human nature 
being what it is, to want to receive value for value given than it is to expect no 
return for benefits conferred, it seems probable that in the majority of cases, a 
reasonable man would intend to receive compensation for his services.** This is 
particularly true when the person undergoes financial loss or physical injury in 
rendering the service. 

If the courts did adopt this rule of law regarding intention, it would be ex- 
pedient to limit relief to the cases where the person rescued subsequently 
promised to reimburse his rescuer. The acceptance of the promise would serve 
to corroborate the presumption of non-gratuitous intention. It would furnish 
some evidence of the reasonable value of the services. Finally, the requirement 
of a subsequent promise would provide a method by which one could limit his 
quasi-contractual liability to those cases where there was a real emergency. 

No one can gainsay the justice of allowing quasi-contractual recovery to one 
who has suffered physical injury or financial loss in saving another from danger. 
Such a policy would place the loss on the one who caused it. It would reward 
meritorious acts of intervention. Furthermore, it would be consistent with the 
decisions in the “rescue” cases allowing the rescuer to recover (on the theory 
that “danger invites rescue”) from the party who created the emergency.* 
Inasmuch as the courts will compel a third person who has created a danger 
inviting rescue to reimburse the rescuer, they should give legal effect to the 
attempts of a person rescued from a danger he himself created* to place himself 
under a legal obligation to compensate his rescuer.5 Furthermore, the theory 

29 Of course, the circumstances also prevent the making of a contract. In view of the fact 
that the impossibility of making a contract regarding special services in non-emergency cases 
has moved the courts to grant quasi-contractual recovery for the value of the services (Craven- 
Ellis v. Canons Ltd., [1936] 2 K.B. 403, discussed in 14 Canadian Bar Rev. 758 (1936)), the 
impossibility here should serve as an additional reason for granting restitution. 

3° Rheinstein, Law of Inheritance 147 (1938); Rest., Property § 243 (Tent. Draft 1937). 

3* Cf. Hope, op. cit. supra note 15 at 37, n. 35. 

32 We do not, of course, suggest that the reasonable man would require a promise of com- 
pensation as a condition precedent to his rescue attempt. 

33 Eckert v. Long Island R., 43 N.Y. 502 (1871); Wagner v. Int’ R., 232 N.Y. 176, 133 
N.E. 437 (1921); Laufer v. Shapiro, 210 App. Div. 436, 206 N.Y. Supp. 189 (1924). 

34 Cf. Webb v. McGowin, 27 Ala. App. 82, 168 So. 196 (1936). 

35 It might be contended that the logical extension of these rescue cases would justify the 


imposition of tort liability on one who negligently created his own danger when that danger 
leads to the injury of a rescuer. 
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that “danger invites rescue” would justify the implication of a request for as- 
sistance, thereby bringing these cases within the rule that a requested benefit is 
good consideration for a subsequent promise. 

The principles proposed would make possible the granting of quasi-con- 
tractual relief, both in the emergency and non-emergency cases. The require- 
ment of a subsequent promise would be in itself an efficient protection against 
their abuse. Such a requirement would prevent anyone from forcing himself on 
another as his creditor and would allow one to avoid paying for an unwanted 
benefit. Furthermore, it would be an adequate safeguard to subject to careful 
scrutiny the circumstances under which the subsequent promise is made and to 
deny restitution when there is any suspicion that the promise was a product of 
duress or mistake. What dangers of abuse remain are clearly outweighed by the 
justice and social desirability of allowing one to place himself under a legal 
obligation to make reimbursement for benefits received. 


III 
A 


As an alternative to quasi-contractual relief, the courts of Illinois could grant 
relief in contract. No Illinois decision exists which would preclude the enforce- 
ment of a subsequent promise supported by the moral obligation arising from 
the previous receipt of a benefit. There are a number of Illinois cases stating, 
sometimes strongly, the widely accepted rule that moral obligation is good con- 
sideration only when it arises from a previously existing legal obligation barred 


by operation of a rule of law. None of these cases, however, is conclusive on the 
sufficiency of moral obligation arising from a past benefit because they are 
merely dicta on the point. In none of the cases was there a moral obligation 
arising from the receipt of a past benefit, either because there was no past 
benefit ,3° or because the benefit was conferred gratuitously,’ or because the 
benefit had already been paid for,3* or because the benefit did not move from 
the promisee and, thus, no moral obligation was owed to the promisee.*? Of 
course, it might be contended that even though the statements of the limited 
rule of moral consideration are dicta, they would prevent the Illinois Supreme 
Court from recognizing a more liberal doctrine. It was, however, in the face of 
equally strong dicta stating the narrow rule that Wisconsin*® recently recog- 

36 Kirkpatrick v. Taylor, 43 Ill. 207 (1867); Hart v. Strong, 183 Ill. 349, 55 N.E. 629 (1899); 
Schwerdt v. Schwerdt, 235 Ill. 386, 85 N.E. 613 (1908). 


37 Williams v. Forbes, 114 Ill. 167, 28 N.E. 463 (1885); Strayer v. Dickerson, 205 Ill. 257, 
68 N.E. 767 (1903); French v. Green, 225 Ill. 304, 80 N.E. 318 (1907); People v. Porter, 287 
Ill. 401, 123 N.E. 59 (1919). 


3* Plowman v. Indian Refining Co., 20 F. Supp. 1 (Ill. 1937). 
39 Hobbs v. Griefenhagen, 91 Ill. App. 400 (1899), aff’d 194 Ill. 73, 62 N.E. 308 (1901). 
# Park Falls State Bank v. Fordyce, 206 Wis. 628, 238 N.W. 516 (1931). 
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nized the sufficiency of the moral obligation arising from any past receipt of 
benefit. 

To counteract the persuasiveness of these dicta, there are two cases, neither 
of which has been overruled, in which the Illinois Supreme Court unequivocally 
declared its adherence to a less limited rule of moral obligation as sufficient con- 
sideration to support a promise. In Spear v. Griffith," A conveyed land to his 
son for a consideration based on an estimate of the quantity of land. In fact 
there was less land than estimated. The court said A’s subsequent promise to 
pay for any deficiency in the land was supported by the moral obligation to do 
so. In Lawrence v. Oglesby,” a son, the chief beneficiary under his father’s will, 
promised the latter on his deathbed that he would pay his sister $1500 that the 
father had promised to pay her. The court enforced the promise on the ground 
it was supported by consideration in the form of the very broad moral obligation 
of the father to provide for the daughter. The force of the court’s recognition of 
this broad moral obligation as good consideration is weakened by its alternative 
holding that the father’s leaving his will unchanged was a “‘full and sufficient 
consideration for the promise.”43 The court so held although it was clearly not 
a bargained-for consideration. The explanation of the court’s willingness to rely 
on these alternative grounds, both of which lack general recognition, is the fact 
that the action was framed in assumpsit, thereby precluding the enforcement of 
a constructive trust, the normal theory of relief in this situation.‘4 

In view of the agreement of the authorities on the validity of the doctrine of 
moral consideration when limited to the cases where it arises from a former legal 
obligation subsequently barred,‘ or when there was an unsuccessful attempt to 
create a legal obligation,‘ the slight further step to its recognition in all cases 
where there has been a past benefit could be negotiated without difficulty. The 
reason compelling such a step is the fact that in every case where one receives a 
material benefit which was not gratuitously conferred, the moral obligation to 
pay for it is the same whether there was once a Jegal obligation subsequently 
barred, or an unsuccessful attempt to create a legal obligation, or no previous 
legal obligation at all.47 Since the moral obligation is sufficient consideration in 


#* 86 Ill. 552 (1877). 
# 178 Ill. 122, 52 N.W. 945 (1899). 
43 Ibid. at 129. 


443 Bogert, Trusts and Trustees § 499 and cases cited in § 499, n. 20 (1935); People v. 
Schaefer, 266 Ill. 334, 107 N.E. 617 (1914). 


45 See cases cited in notes 33-6 supra. Contra: Bank of New Boston v. Livingston, 182 
Ill. App. 529 (1913). This decision, in which the court refused to enforce a promise by the heirs 
to pay a claim against an estate which had been barred by operation of law, appears to be the 
only Illinois case which has departed from the general rule. 

46 See Morse v. Crate, 43 Ill. App. 513 (1892); Barnes v. Hedley, 2 Taunt. 183 (C.P. 1809). 


47 Ferguson v. Harris, 39 S.C. 323, 17 S.E. 782 (1893); Comstock v. Smith, 7 Johns. (N.Y.) 
87, at 88, n. (c) (1810). 
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the first two situations, it should be similarly regarded where there was no 
previous legal obligation at all. It was this observation that recently moved the 
Supreme Court of Wisconsin, in a decision approving corporate directors’ per- 
formance of a moral obligation, to extend the doctrine of moral consideration to 
every moral obligation arising from the past receipt of a benefit. Illinois 
should have even less difficulty in extending the doctrine than did Wisconsin, 
because, although like Wisconsin it must disregard some dicta limiting the doc- 
trine, it has, unlike Wisconsin, the persuasive precedents of the Oglesby and 
Griffith cases upon which to rely. Precedents from nine other states‘? should 
give added sanction to the adoption of the Wisconsin view of the doctrine of 
moral consideration. 

Enforcement of these promises would instance the increasing tendency to 
enforce promises seriously made.’* The past benefit, in providing a reason for 
the promise,** would serve to corroborate the existence of a contractual intent. 
In so serving it would perform what Lord Wright regards as the primary func- 
tion of consideration; namely, to provide a test of contractual intention.” If 
protection of those in an unfavorable bargaining position is also a function of 
consideration,’ a past benefit will perform this function more effectively than 
present consideration, for thereason that a past benefit sufficient tocreate a moral 
obligation must be a substantial one, whereas equivalency is not required of a 


# Park Falls State Bank v. Fordyce, 206 Wis. 628, 238 N.W. 516 (1931). 


49 Baker v. Gregory, 28 Ala. 544 (1856); Webb v. McGowin, 27 Ala. App. 82, 168 So. 196 
(1936); Gray v. Hamil, 82 Ga. 375, 10 S.E. 205 (1889) (decided under Georgia Code); Drake 
v. Bell, 26 N.Y. Misc. 237, 55 N.Y. Supp. 945 (1899); Doty v. Wilson, 14 Johns. (N.Y.) 378 
(1811); Bentley v. Lamb, 112 Pa. 480, 4 Atl. 200 (1886) (this was an extreme extension of the 
doctrine of moral consideration, the court holding that the moral obligation arising from a 
gratuitous promise was sufficient consideration to support a subsequent express promise); In 
re Sutch’s Estate, 201 Pa. 305, 50 Atl. 943 (1902); In re Phol’s Estate, 7 A. (2d) 14 (Pa. Super. 
Ct. 1939); Ferguson v. Harris, 39 S.C. 323, 17 S.E. 782 (1893); Edson v. Poppe, 24 S.D. 466, 
124 N.W. 441 (1910); Boothe v. Fitzpatrick, 36 Vt. 681 (1864); Olsen v. Hagen, 102 Wash. 
321, 172 Pac. 1173 (1918); Park Falls State Bank v. Fordyce, 206 Wis. 628, 238 N.W. 516 
(1932). 

5° Sharp, op. cit. supra note 1; Some Aspects of the Law of Release of Claims in Illinois, 
5 Univ. Chi. L. Rev. 455, 462 (1938); Ashley, Doctrine of Consideration, 26 Harv. L. Rev. 
429 (1913); Uniform Written Obligations Act, 9 Uniform L. Ann. 431 (1932); Uniform Written 
Obligations Act, 9 Uniform L. Ann. 245 (Supp. 1939). This act is discussed in Contracts 
without Consideration; The Seal and the Uniform Written Obligations Act, 3 Univ. Chi. L. 
Rev. 312 (1936). 

s “The fact that the promisor has already received consideration for his promise before he 
makes it, so far from enabling him to break his promise seems to us to form an additional 
reason for making him keep it,” Report of the English Law Revision Committee, op. cit. 
supra note 1, at 603. 

Ss Wright, op. cit. supra note 1. This view was held by Lord Mansfield, Pillans v. Van 
Mierop, 3 Burr. 1664 (K.B. 1765). 


53 Oliphant, Mutuality of Obligation in Bilateral Contracts at Law, 28 Col. L. Rev. 997 
(1928); Univ. Chi. L. Rev., op. cit. supra note 50; Col. L. Rev., op. cit. infra note 54. 
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present consideration.*4 Finally, enforcement of these promises would mitigate 
the hardship resulting from the abolition in many states of the common law 
effect of the seal.5s 

B 


An additional reason for enforcing these promises exists in cases in which 
there is a risk of reliance by the promisee on the promise. Such a case is Lawrence 
v. Oglesby,5* where a son promised his father to pay a share of his legacy over to 
his sister. Thereafter, the father left his will unchanged. It is probable that his 
failure to insert a provision for the sister was a consequence of his reliance on his 
son’s promise. In cases where the conduct is unequivocal reliance, some courts 
in recognition of the “idea implicit in assumpsit that a recovery should be avail- 
able to anyone who has, in a selected sense, been hurt by the promise of another 
and his failure to fulfil it,”’57 have placed the risk of this reliance on the promi- 
sor.5* But in cases like Lawrence v. Oglesby the conduct, mere failure to act, is 
equivocal, because of the apparent impossibility of ascertaining whether it was 
by reason of reliance on the promise or because of some other reason that the 
person refrained from certain conduct. As a result, the courts here, unable to 
find actual reliance, refuse to place the risk of equivocal reliance on the promi- 
sor. This refusal, it is submitted, overlooks the fact that the inaction, although 
not unequivocal reliance, is in many cases of such nature that “it cannot be 
supposed that the connection between that inaction and the promise is wholly 
unconscious.”5* The protection of the promisee by placing the risk of this 
equivocal reliance on the promisor in such cases would find adequate support in 
the field of commercial law. 

Examination of the commercial cases involving situations creating a risk of 
reliance indicates the lengths to which the courts have gone to allocate the 
burden of this risk to the promisor. The fact that the commercial law has ad- 
vanced further in allocating the burden of this risk to the promisor is readily 
explained. This field of law developed from the law merchant, the growth of 
which was shaped almost entirely by considerations of business convenience. 

Furthermore, it was the common man rather than the trained jurist who 
guided the development of the law merchant. Morris Cohen contends that it is 
the belief of common men that promises possess a sanctity which makes their 


541 Williston, Contracts § 115 (rev. ed. 1936); Rest., Contracts § 81 (1932). This doctrine 


is questioned in The Peppercorn Theory of Consideration and the Doctrine of Fair Exchange 
in Contract Law, 35 Col. L. Rev. rogo (1935). 


ss‘*.. . . Certainly the abolition of the common law effect of the seal seems to leave defec- 
tive the law of many American jurisdictions,” Sharp, op. cit. supra note 1, at 278. 

56 178 Ill. 122, 52 N.E. 945 (1899). 

57 Sharp, op. cit. supra note 1, at 279. 


5 Sharp, op. cit. supra note 1, at 279; cf. Shattuck, Gratuitous Promises—A New Writ?, 35 
Mich. L. Rev. 908 (1937). 


5° In re All Star Feature Co., 232 Fed. 1004 (D.C. N.Y. 1916). 





134 THE UNIVERSITY OF CHICAGO LAW REVIEW 


breach unbearable.® This belief would naturally lead them to enforce promises 
on a broader scale than did the casuists who developed the common law. 

An instance of the risk of equivocal reliance is found in the cases in which a 
debtor, pressed by his uneasy creditor for collateral security for a pre-existing 
debt, negotiates a third person’s demand note, or time note maturing before the 
due date of the original debt,® to the creditor without any new consideration. It 
is evident that the creditor, “being lulled into quiet,” will often rely on the 
third person’s note. He may delay suit against the debtor, during which time 
the debtor might become insolvent; or he may neglect an opportunity to get a 
mortgage or chattel pledge; or his feeling of security resulting from the acquisi- 
tion of the new collateral may induce him to extend credit to the debtor or 
others. In most cases, however, it would be impossible to prove that the creditor 
would have acted differently had no collateral been furnished. The awareness 
of the judges of the risk of this reliance was largely responsible for some of the 
early decisions allocating the burden to the promisor by making the creditor a 
holder for value,®3 even though it was difficult to find “value”’ in the traditional 
meaning.*4 

Difficulties arise, however, when a third person, rather than the debtor him- 
self, furnishes collateral after the debt has been contracted by executing a de- 
mand note or a time note, maturing before the maturity date of the debt, 
directly to the creditor without new consideration. The necessity of finding con- 
sideration to support the obligation of the third person as the immediate party 
to the security transaction has rendered protection of the creditor difficult,® 
even though he is just as likely to be lulled into a false security, and to fail to 
pursue his rights as in the case where he is the endorsee of the note of the third 
person. 


6° Cohen, The Basis of Contract, 46 Harv. L. Rev. 553 (1933). 


6: When a time note, maturing after the maturity date of the debt, rather than a demand 
note is given as collateral, the courts find consideration in an implied agreement to forbear 
until the maturity date of the collateral. 


6? Manning v. McClure, 36 Ill. 490, 498 (1865); Swift v. Tyson, 16 Pet. (U.S.) 1 (1842). 
The collateral “‘stays the hand of the creditor,” Leask v. Scott Bros., 2 Q.B.D. 376 (1877). 

The collateral will have this effect whether it is a promise or a deed to land. A realization 
of this has led the Uniform Laws Commission to suggest that a creditor who takes land or a 
chattel as security for a precedent debt be protected as a holder for value, Commissioner’s 
Note, 1 Uniform L. Ann. 448, 449 (1931), discussed in Kennedy, ‘‘Value’”—a Plea for Uni- 
formity in New York Commercial Law, 8 St. John’s L. Rev. 1 (1933). 

6s Swift v. Tyson, 16 Pet. (U.S.) 1 (1842); Manning v. McClure, 36 Ill. 490 (186s). 

64 Wickhem, Consideration and Value in Negotiable Instruments, 3 Wis. L. Rev. 321 
(1926). 

6s x, 4 Williston, Contracts §§ 108, 1146 (rev. ed. 1936); Story, Promissory Notes 218, n. 4 
(sth ed. 1859); First Nat’l Bank of Poteau v. Allen, 88 Okla. 162, 212 Pac. 597 (1923); Daniels 
& Fisher Stores Co. v. Allen, 66 Colo. 83, 179 Pac. 152 (1919); Gilbert v. Wilbur, ros Me. 74, 
72 Atl. 868 (1908). 

6¢ Wickhem, op. cit. supra note 64. 
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The recognition that there is the same need for protection in these cases as in 
those where the collateral is negotiated to the creditor has led the courts to 
create various devices to afford the creditor protection in spite of the lack of 
consideration. This explains the readiness of some courts to dispense with the 
necessity of consideration by finding a conditional delivery and an implied 
agreement to furnish a surety,” or to find consideration in an implied agreement 
to forbear,®* when the facts scarcely seem to justify such findings. One court has 
gone so far as to hold, in a case of an unrequested but reasonable forbearance, 
that “forbearance, even without an agreement to forbear, if it be completed,” 
is sufficient consideration.” As early as 1568 it was said that where a person 
requested the extension of credit, his subsequent suretyship promise was en- 
forceable without any new consideration.’° 

Some courts have avoided the necessity of finding consideration by relying 
on technicalities to bring the creditor within the class of holders in due course, 
Thus, in American National Bank v. Kerley,” the court held that a payee, who 
had received the instrument as collateral security through an intermediary who 
was his own agent, was a holder in due course. The Illinois Supreme Court 
adopted the same view with regard to a creditor to whom a “pay me” note had 
been transferred by its maker.”* The courts, in each of these cases, managed to 
overcome the difficulty of calling an immediate party, as such, a holder in due 
course. However, in the Kerley case the court failed to consider the more trou- 
blesome question of whether the holder, knowing the operative facts which, if 
pleaded, would constitute the defence of lack of consideration, can be a holder 


in due course. Other courts, apparently without being aware of what they were 
doing, have held the creditor to be a holder in due course without even a tech- 
nicality to justify their holding.” Another method of giving a creditor the pro- 
tection that business needs require is accomplished by treating the delivery of 


67 Steers v. Holmes, 79 Mich. 430, 44 N.W. 922 (1890); Samson v. Thornton, 3 Met. (Mass.) 
275 (1841); Arant, Suretyship § 27, n. 17 (1931). 
68 Mohn v. Mohn, 181 Iowa 119, 164 N.W. 341 (1917); Johnson & Higgins v. Harper Trans- 


portation Co., 228 Fed. 730 (D.C. Mass. 1915); McDonald Bros. v. Koltes, 155 Minn. 24, 
192 N.W. 109 (1923). 


69 In re All Star Feature Co., 232 Fed. roo4 (D.C. N.Y. 1916). Contra: Strong v. Shef- 
field, 144 N.Y. 392, 39 N.E. 330 (1895). 


7 See Hunt v. Bate, 3 Dyer 272 (K.B. 1568); Sidenham v. Worlington, 2 Leon. 224 (C.P. 
1585); Laingor v. Lowenthal, 151 Ill. App. 599 (1909). Cf. Arant, Suretyship § 27 (1931). 
™ 109 Ore. 155, 199-203, 220 Pac. 116, 130, 131 (1923). 


™ Elgin Nat’l Bank v. Goecke, 295 Ill. 403, 129 N.E. 149 (1920). This holding makes it 
possible for two parties to avoid the necessity of furnishing consideration by merely having the 
obligor make the note payable to himself and then endorse it to the other party. 

73 Many, Blanc and Co. v. Krueger, 153 Ill. App. 327 (1910); Thompson v. Franklin Nat’! 
Bank, 45 App. D.C. 219 (1916); West Rutland Trust Co. v. Houston, 104 Vt. 204, 158 Atl. 


69 (1931) (in this case there was an alternative ground for holding the person who furnished 
the collateral). 
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the note as a pledge.”* The pledge of one’s paper, like the pledge of a chattel, is 
an executed transaction rather than executory, so that consideration is not re- 
quired. The simplest way to protect the creditor is to say, as did Lord Mans- 
field, that when the promise of the surety is reduced to writing there is no objec- 
tion to the want of consideration because “a nudum pactum does not exist in the 
law of merchants.”’5 This rule would obviate the necessity of relying on fictions 
to enforce the promise of the surety, yet would not leave the surety unpro- 
tected, for the rules regarding mistake would give him the same protection that 
the doctrine of consideration now affords him. 

Another illustration of the risk of reliance problem is suggested by practices 
connected with irrevocable letters of credit.”* In pursuance of a contract of sale, 
the buyer arranges with a bank to issue an irrevocable letter of credit whereby 
the bank agrees to honor all drafts of the seller up to a fixed amount. This as- 
sures the seller of the performance of the contract, and is a convenient credit 
arrangement for the buyer. It is possible to find consideration in each situation 
thus far appearing in the reports, in which the bank was or should have been 
held liable upon the letter of credit. A sense of the limitations of consideration 
doctrines, and of the danger that these doctrines will not give legitimate pro- 
tection in every case of reliance or risk of reliance has, however, induced writers 
and courts to suggest a general principle making letters of credit irrevocable 
from the outset. Such a principle would, for example, protect the seller who has 
simply made preparations to accept a buyer’s offer against revocation of a prom- 
ised credit secured by the buyer. It would indeed go further and protect the 
seller from the time the promise in the letter is properly communicated to him, 
without requiring him to prove that it has influenced his conduct. Such a prin- 
ciple would doubtless lead to a reconsideration of the buyer’s power to revoke 
his offer. 

The commercial cases provide sufficient authority to warrant enforcement of 
promises in the non-commercial cases where such enforcement is similarly neces- 
sary to afford protection against the risk of reliance. Where there is no risk of 
reliance the desirability of allowing one to place himself under a legal obligation 
to reimburse another for benefits conferred should be equally persuasive in lead- 
ing the courts to adhere to the suggested liberal view of consideration. 


1 Steffen explains the holding in West Rutland Trust Co. v. Houston, 104 Vt. 205, 158 
Atl. 69 (1931) (cited note 73 supra) on this ground, even though the court does not speak of 
the security transaction as a pledge, Steffen, Cases on Commercial and Investment Paper 654 
(1939). 

7s Pillans v. Van Mierop, 3 Burr. 1664 (K.B. 1765). 


76 See Gutteridge, Bankers’ Commercial Credits (1932); Thayer, Irrevocable Credits in 
International Commerce: Their Legal Nature, 36 Col. L. Rev. 1031 (1936); McCurdy, Com- 
mercial Letters of Credit, 35 Harv. L. Rev. 539 (1922); Davis, The Relationship between 
Banker and Seller under a Confirmed Credit, 52 L. Q. Rev. 225 (1936); Letters of Credit— 
Negotiable Instruments, 36 Yale L. J. 245 (1926). 





NOTES 


FRAUD OR MALICE AS A BASIS FOR CIVIL 
IMPRISONMENT 


Imprisonment of a judgment debtor on civil process has been retained in 
many American jurisdictions as a sanction against the commission of two types 
of torts, those involving some element of “malicious” conduct, and those re- 
sulting from some fraudulent action by the debtor in the evasion of a judgment 
against him. 

“Malice,”’ in the sense in which the courts of Illinois? and Vermont? use it asa 
basis for civil imprisonment, does not mean spite or ill will, the common defini- 
tion,’ but merely conscious wrongdoing. Thus, torts such as trespass, conver- 
sion, fraud and deceit, malicious prosecution, slander, wilful and wanton 
negligence, and criminal conversation have all been held to be malicious when 
the courts have found them to have been done in utter disregard of the rights of 
others.‘ In the words of the Illinois Supreme Court, after it had reviewed and 
approved the earlier cases, the term, “malice,” 


.... applies to that class of wrongs which are inflicted with an evil intent, design, or 
purpose; implies that the guilty party was actuated by improper or dishonest mo- 
tives; and requires intentional perpetration of an injury or wrong on another. How- 
ever, the term does not necessarily mean that the person committing the injury bears 
any spite, grudge, or ill will towards the person against whom the wrong is inflicted.‘ 


The conception of “malice” is analogous to that found in Section 17a(2) of 
the Federal Bankruptcy Act,’ which provides that no debts “for wilful and 


malicious injuries to the person and property of another’’ shall be dischargeable 


* See In re Blacklidge, 359 Ill. 482, 195 N.E. 3 (1935) (the earlier decisions are here reviewed 
and approved); In re Teiszerski, 272 Ill. App. 305 (1933). 

* Fisher v. Com’rs, 3 Vt. 328 (1830); Whiting v. Dow, 42 Vt. 262 (1869); North Adams Co. 
v. Cantor, 103 Vt. 514, 156 Atl. 879 (1931). For the relation of the imprisonment cases to the 
bankruptcy problem see In re Cote, 93 Vt. 10, 106. Atl. 519 (1918). 

3 Webster, New International Dictionary 1304 (1933). For the legal definition, 2 Words and 
Phrases 622 (4th ser. 1933). 

4 Mullin v. Spangenberg, 118 Ill. 551, 9 N.E. 208 (1886) (trespass); In re Todd, 246 III. 
App. 587 (1926) (trespass was not malicious); Nat’] Bank v. Burkett, ror Ill. 391 (1882) 
(fraud and deceit); Greener v. Brown, 323 Ill. 221, 153 N.E. 825 (1926) (trover); Kellar v. 
Norton, 228 Ill. 356, 81 N.E. 1037 (1907) (trover—not malicious); Beckman v. Menge, 82 
Ill. App. 228 (1899) (malicious prosecution); In re Warnke, 207 Ill. App. 459 (1917) (slander); 
Chalukinis v. Jozwiak, 287 Ill. App. 170, 4 N.E. (2d) 782 (1936) (wilful and wanton negli- 
gence); Buck v. Alex, 350 Ill. 167, 182 N.E. 794 (1932) (mere negligence—not malicious); 
In re Blacklidge, 359 Ill. 482, 195 N.E. 3 (1935) (criminal conversation). 

5 Lipman v. Goebel, 357 Ill. 315, 192 N.E. 203 (1934). 

6 **Malice”’ in the legal sense includes all those acts which would be considered malicious by 
the layman, but it also includes a class of acts which were merely done intentionally without 
consideration of duties owed to others. See Holmes, Privilege, Malice, and Intent, 8 Harv. L. 
Rev. 1 (1894). 

742 Stat. 354 (1922), 11 U.S.C.A. § 35(2) (1927). 
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under the provisions of the act. ‘“The malice here intended is nothing more than 
that disregard of duty which is found in the intentional doing of a wilful act to 
the injury of another.”* The provisions of this act cover all cases in which the 
facts of intent and malice have been judicially ascertained ;* and it is not sur- 
prising that a debt arising out of an Illinois adjudication that the debtor com- 
mitted a malicious act, will not be dischargeable in a subsequent bankruptcy 
proceeding in the federal court.*® Although the state court’s finding is not res 
judicata, the same test of malice will be applied in both courts.” 

Civil imprisonment, as it exists today in Illinois,” is based on two statutes— 
Chapter 77 on Judgment, Decrees, and Executions and Chapter 72 on In- 
solvent Debtors.*? The former provides for an execution against the body of 
the defendant “when the judgment shall have been obtained for a tort com- 
mitted by such defendant, and it shall appear from a special finding of the 
jury .... that malice is the gist of the action and . . . . when the defendant 
shall refuse to deliver up his estate for the benefit of creditors.”*4 Another sec- 
tion of the statute explains this latter clause by telling when and how the execu- 
tion may issue if the creditor “verily believes” that the judgment debtor is con- 
cealing assets not exempt from execution, and an execution against his property 
has been returned unsatisfied. The creditor must make affidavit to the court 
stating that “such debtor has estate, goods, chattels, lands and tenements not 
exempt from execution, which he refuses to surrender, or that since the debt was 
contracted or the cause of action accrued, the creditor has conveyed, concealed, 
or otherwise disposed of some part of his estate, with design to secure same to 


his own use, or defraud his creditors 48 If the court approves the af- 
fidavit, the body execution will issue. The execution may be had as of right 
when there has been a finding of “‘malice” in a tort action, but the affidavit is 
necessary whenever the debtor’s fraudulent action prevents the creditor from 
levying against non-exempted property."® 


® Collier, Law and Principles of Bankruptcy § 554 (Gilbert’s ed. 1937); Tinker v. Colwell, 
193 U.S. 473 (1904); 15 Minn. L. Rev. 700 (1931). 

* Collier, op. cit. supra note 8, at § 554. 

© United States ex rel. Weber v. Meyering, 66 F. (2d) 347 (C.C.A. 7th 1933). 

* Lipman v. Goebel, 78 F. (2d) 872 (C.C.A. 7th 1935), cert. den. 294 U.S. 712 (1935). See 
note 5 supra. 

2 The subject has been discussed more fully with respect to Illinois by Parnass, Imprison- 
ment for Civil Obligations in Illinois, 15 Ill. L. Rev. 559 (1921). In 1935 an amendment, IIl. L. 
1935, § 1, P- 937, to § 5 of the Judgments statute introduced the requirement of a special find- 
ing of malice by the jury as the basis for the issuance of a body execution. Prior to this change 
many cases dealt with the determination of “‘malice,” Jernberg v. Mix, 192 Ill. 254, 65 N.E. 
242 (1902); Kitson v. People, 132 Ill. 327, 23 N.E. 1024 (1890). 

"3 Til. Rev. Stat. (1937). 

*4Tll. Rev. Stat. (1937) c. 77, § 2; Ingalls v. Raklios, 21 N.E. (2d) 856 (Ill. App. 1939). 

*5 Ill. Rev. Stat. (1937) c. 77, § 65. 

*6In re Fetz, 239 Ill. App. 250 (1926). 
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The insolvent debtor’s act?’ sets up the procedure by which all civil prison- 
ers, other than those incarcerated on “malice counts” may seek release from 
prison.’* The procedure established is similar to that found in federal and state 
insolvency statutes,’® and provides for a petition by the imprisoned debtor, 
notification of the creditor, a scheduling of assets, an assignment of these assets 
to a third party for the benefit of all creditors, and subsequent discharge of the 
debtor from prison, following a hearing in which the creditor may oppose the 
discharge if he so desires.*° Release from imprisonment does not, however, ex- 
tinguish the judgment debt, although $1.50 is credited against the debt for each 
day the debtor remains in prison.** Furthermore, the debtor may never be im- 
prisoned again on the same judgment.” Since a “malice count” prohibits the 
prisoner from taking advantage of the insolvent debtor’s procedure, he must 
remain in jail for six months, the maximum period provided by the act.*? An 
offer by the debtor to surrender his property will be to no avail,*4 and it does not 
seem to make any difference whether he could satisfy the judgment or not, once 
the execution against his person has issued. 

Similar procedures for relief from civil imprisonment are found in other 
states, although only four, Colorado, Pennsylvania, Rhode Island, and Ver- 
mont, contain a provision similar to that of Illinois prohibiting certain classes 
of tort debtors from taking advantage of the insolvency act until a fixed time 
has elapsed; the legislatures of Colorado, Pennsylvania and Rhode Island 
enumerate certain specific torts, while the Vermont statute talks in terms of 


“wilful and malicious injuries to persons or property.” 


*7 Til. Rev. Stat. (1937) c. 72. 


*8 Others who may take advantage of this chapter include other tort debtors and debtors 
in jail for non-payment of miscellaneous civil obligations—fines, court costs or taxes, and 
judgments in bastardy, wife abandonment, or alimony proceedings. See note 41 infra. 


11 U.S.C.A. §§ 41-61 (1927); Pa. Stat. Ann. (Purdon, 1930) tit. 39. Many states have 
omitted general insolvency laws from their revised statutes on the theory that the state 
statutes have been superseded by the federal bankruptcy act. 


2° Tll. Rev. Stat. (1937) c. 72, §§ 3, 5-7, 9, 13. Should the creditor file a traverse of fraud, 
the debtor must submit to a jury trial, but on conviction he may still take advantage of the 
provisions of Section 5 of the insolvency act. 


* Til. Rev. Stat. (1937) c. 72, §§ 32-3. 
* Til. Rev. Stat. (1937) c. 72, § 25. 


23 Tll. Rev. Stat. (1937) c. 72, § 33. He may remain longer if he refuses to schedule his 
property at the end of six months. 


*4 Lipman v. Goebel, 357 Ill. 315, 192 N.E. 203 (1934). 


*s Pa. Stat. Ann. (Purdon, 1930) tit. 39, § 100; R.I. Gen. Laws (1923) § 5475; Vt. Pub. Laws 
(1933) §§ 2192, 2208; Colo. Stat. Ann. (Michie, 1935) c. 93, § 72-6. 


+6 Maine does not allow release if the action was for a wilful trespass, Me. Rev. Stat. (1930) 
c. 124, § 80. 
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Although the release statutes vary little from state to state,?” the procedures 
for imprisonment differ more radically. Besides the group of states with stat- 
utes similar to that of Illinois, two other classifications are apparent.** One 
group of states, including Virginia and Washington, provides that if an execu- 
tion against the debtor’s property is returned unsatisfied the creditor may ask 
for a hearing at which the debtor must answer interrogatories. If he fails to 
answer, if he is evasive, or if the court decides that he has property which he 
refuses to surrender, the debtor may be cited for contempt and imprisoned.” A 
few other states have an identical procedure, in addition to other provisions for 
civil imprisonment, as a supplemental aid to execution against property. 
Finally, the other and larger group, including New York and California, has 
civil imprisonment only for fraudulent conduct.* The statutes vary to some 
extent between states,3* but provide essentially the following procedure: If the 
debtor might have been arrested for the action as a prelude to the trial, he may 
be imprisoned after the judgment. The defendant may be arrested on an af- 
fidavit containing one or more of the following allegations: (1) he is about to 
leave the state or about to remove property not exempt from attachment, (2) he 
has committed an injury to the person or property of the plaintiff, (3) he has 


27 Some states provide for ‘‘poor debtor oaths,” i.e., the prisoner may be released only if he 
takes an oath that he possesses no more than a small amount of money, $20 to $50, not exempt 
from execution. Vt. Pub. Laws (1933) § 2208; Cal. Code Civ. Proc. (Deering, 1937) § 1148. 
For other states having assignment procedures similar to Illinois, see Del. Rev. Code (1935) 
§ 5109; S.C. Code (1932) § 854. As it is generally conceded that an oath does not have the 
force it formerly had, the latter procedure is considered better suited to modern conditions, 
Ginsburg, The Poor Debtor Law, 8 Boston U. L. Rev. 23 (1928). 


#8 Alabama, Arizona, Florida, Georgia, Louisiana (except for public officers), Minnesota, 
Mississippi, Montana, Tennessee, Texas, and the District of Columbia have no provisions for 
civil imprisonment. It is noteworthy that many of the states having no laws are southern 
or western states, where the debtor class wielded political power at the time (during the 
nineteenth century) when statutes of this character were passed, while eastern states, where the 
financial interests of the country are centered, have the strictest laws. 


2° Va. Code Ann. (Michie & Sublett, 1936) §§ 6421, 6506; Washington Rev. Stat. Ann. 
(Remington, 1932) § 613. Oklahoma and New Mexico are other states. ‘“Contempt,” in the 
sense that it is used in these statutes, is the same as civil contempt which is found in every 
state as punishment for defiance of decrees of the courts. 


3° Oregon, Rhode Island, New York, and Colorado. 


3* Cal. Code Civ. Proc. (Deering, 1937) §§ 478-504, 1143-54; Idaho Code Ann. (1932) 
§§ 6-101—6-127; Kan. Gen. Stat. Ann. (Corrick, 1935) §§ 60-3470—60-3479; Nev. Comp. 
Laws (Hillyer, 1929) §§ 8643-79; N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1939) §§ 764, 
826; N.C. Code Ann. (Michie, 1935) §§ 674, 767, 1631; N.D. Comp. L. Ann. (1913) §§ 7480, 
7717, 8483-95; Ohio Code (Throckmorton, 1936) §§ 11744-53; S.C. Code (1932) §§ 2384, 
2636, 3030; Wis. Stat. (1937) §§ 272.10, 264.01, c. 336; Wyo. Rev. Stat. Ann. (Courtright, 
1931) §§ 89-2902, 89-3201—89-3230. 

3? The statutes of some states exempt women from body execution if they have not been 
arrested before trial, N.Y. Civ. Prac. (Gilbert-Bliss, Supp. 1939) § 765. Cf. Cal. Code Civ. 
Proc. (Deering, 1937) §§ 478-504, in which there is no such provision. 
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fraudulently concealed, conveyed, converted, or otherwise disposed of some of 
his assets in fraud of creditors, (4) he is accused of the breach of a promise to 
marry, (5) he, an attorney, public officer, or factor, has misapplied or appropri- 
ated to his own use funds entrusted to his possession, (6) he has gambled an 
amount in excess of $200, or (7) he contracted the debt without intending to 
pay it.43 Limitations on the imprisoned debtor’s right to take advantage of the 
insolvency procedure are negligible as almost all the states in the New York 
group provide that the debtor may petition for release within ten to thirty days 
after incarceration.*4 

With the exception of New Jersey, where seducers are imprisoned for three 
years without being allowed to follow the statutory insolvency procedure*s only 
the states that retain the “malice count” have retained the old practice of civil 
imprisonment in a vigorous form. In the other states, the prisoner “takes the 
key to his cell with him,” and may seek his own release through payment of 
the debt or a petition of insolvency. 

The procedures for imprisonment under civil process have been held not to 
infringe the state constitutional limitations and prohibitions against imprison- 
ment for debt.** Thirty-nine state constitutions contain these limitations, al- 
though expressing them in various forms.*7 Someprohibit imprisonment for debt; 
others limit it to cases in which “there is a high presumption of fraud.’’* In the 
nine states*® which have no constitutional limitations, the statutory provisions 
differ little from those found in other states. Most courts have interpreted the 
prohibition against imprisonment for debt to apply to contract but not to tort 
judgments.** Even the courts of the states prohibiting imprisonment on both 


33 Not all of the seven categories are to be found in all the states of this group. The Oregon 
legislature has provided a similar procedure for the arrest of the defendant, but does not make 
any regulation for the execution against the body after judgment, Ore. Code Ann. (1930) § 4- 
101. 

34 However, Michigan is unique in that it provides different times when the imprisoned 
debtor may petition for release, depending on the size of the judgment against him, Mich. 
Comp. Laws (1929) § 15366. 

3s N.J. Rev. Stat. (1937) tit. 2, c. 35, § 27. 


36In re Blacklidge, 359 Ill. 482, 195 N.E. 3 (1935); Ex parte Hollman, 79 S.C. 9, 60 S.E. 
19 (1908); Thuringer v. Bonner, 74 Colo. 539, 222 Pac. 1118 (1924); Bray v. State, 140 Ala. 
72, 37 So. 250 (1903). 

37 See Index Digest of State Constitutions 759 (N.Y. St. Const. Conv. Com’n, rgr5). 

3* Tilinois Const. art. 2, § 12. 


39 Connecticut, Delaware, Louisiana, Maine, Massachusetts, New Hampshire, New York, 
Virginia, and West Virginia. 

4# People v. Cotton, 14 Ill. 414 (1853); Buck v. Alex, 350 Ill. 167, 182 N.E. 794 (1932). 
For a more complete analysis see footnotes to Modern Survival of Imprisonment for Debt, 
37 Yale L.J. 509, 512 (1928). See also 41 Harv. L. Rev. 786 (1928). These two notes analyze 
in a more complete manner the constitutional remnants of imprisonment for debt. Cf. Bron- 
son v. Syverson, 88 Wash. 264, 153 Pac. 1039 (1915) (a tort judgement is a ‘‘debt’’). 
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contract and tort judgments have held that the phrase does not apply to the 
non-payment of fines, penalties, taxes, or court costs—debts owed to the state.“ 
Imprisonment for contempt of a court order to pay over a specific fund is not 
“imprisonment for debt” within the meaning of the constitutional provisions,# 
although confinement for contempt of an order to pay a sum of money, e.g., an 
order following a decree of specific performance against the purchaser under a 
land contract, is not permitted.+ 

The so-called “malice count” in Illinois and the extended period in which a 
defendant must remain in jail for non-payment of judgments for certain speci- 
fied torts in a few other states provides a quasi-criminal procedure as the result 
of a civil action. Montana has recognized the criminal nature of these proceed- 
ings by making conveyances in fraud of creditors a misdemeanor.‘ Imprison- 
ment for any type of offense is frequently justified by stating that it is punish- 
ment for some unlawful act or omission. Perhaps a better reason is that it 
serves as a deterrent and acts as a stimulus to proper behavior in order to pro- 
tect an important public interest.’ In fact, the principal advantage of civil 
imprisonment, as of other civil punishment such as punitive damages,“ is that 
it tends to deter oppressive conduct, such as slanders, assaults, and minor 
cruelties, which are theoretically criminally punishable, but which in actual 
practice frequently are ignored by prosecutors perhaps occupied with more 
serious crimes.‘7 Because of this criminal nature, it would be natural to expect 


# Kennedy v. People, 122 Ill. 649, 13 N.E. 213 (1887) (fine, court costs); Ruggles v. State, 
120 Md. 553, 87 Atl. 1080 (1913) (fine for not securing a license); Leonard v. Bolton, 153 Mass. 
428 (1890) (penalty assessed following a bastardy action); Chicago v. Morell, 247 Ill. 383, 93 
N.E. 295 (1910) (wheel-tax); In re Diehl, 8 Cal. App. 51, 96 Pac. 98 (1908) (license tax); 
Ex parte Robertson, 39 Tex. Crim. 628, 11 S.W. 669 (1889) (court costs). 

It is suggested that the imprisonment in these cases is justified no# on the basis that it is 
for debt but for neglect or refusal to perform a moral or legal duty, the performance of which 
is within the ability of the debtor, 3 Freeman, Executions 2395 (3d ed. 1909). This reasoning 
might also explain the instances in which imprisonment follows a fraudulent evasion of the 
execution against the property of the debtor. 

# Tegtmeyer v. Tegtmeyer, 292 Ill. App. 434, 11 N.E. (2d) 657 (1937) (failure to pay over 
a trust fund). 

43 People ex rel. Sarlay v. Pope, 230 App. Div. 649, 246 N.Y. Supp. 414 (1930). 

44 Mont. Rev. Codes Ann. (Anderson & McFarland, 1935) § 11435. 

48 Sutherland, Criminology c. 10 (1924). 46 McCormick, Damages c. 10 (1931). 

47 Although the argument has never been presented to the Illinois court, it is suggested that 
imprisonment on a ‘malice count” in a civil suit following acquittal in a criminal trial for the 
same offense is a violation of the double jeopardy clauses of the United States and Illinois state 
constitutions. One Illinois case, White v. Youngblood, 367 Ill. 632, 12 N.E. (2d) 650 (1937), 
did actually result in the defendant’s being imprisoned on a “malice count” after being 
acquitted of a criminal charge for the same offense. This second proceeding seems to approach 
very near the point of placing the defendant twice in jeopardy for the same offense. The real 
obstacle in invoking this doctrine is in establishing the criminal nature of the “malice count” 
proceeding. That it is criminal is arguable on the basis of the imprisonment which results. 
The only justification for imprisonment according to modern sociologists, is punishment for the 
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that the guaranties which have been developed in favor of the accused person 
on trial for a crime** would be preserved, especially in view of the general feeling 
that the taking-away of a person’s freedom is an extremely severe punishment. 
Nevertheless, the usual guaranties in a criminal trial do not exist in behalf of a 
person defending against a claim of tort with a “malice count,” although as a 
result of non-payment of a judgment against the defendant he can be im- 
prisoned.‘? 

The provisions of the insolvent debtors act, prohibiting debtors in jail on 
“malice counts” from taking advantage of its provisions, have been tested 
under the due process and equal protection clauses of the Fourteenth Amend- 
ment. In one case a judgment had been entered against the defendant 
for breaking into the plaintiff’s office and converting certain valuable papers; 
he was imprisoned for non-payment and sought release by surrendering his 
assets. The county court refused his petition, stating that “malice was the gist 
of the action,” and denied him release through the statutory insolvency proce- 
dure. The defendant contended, on appeal, that the insolvent debtor’s act ar- 
bitrarily discriminated against him since it excluded “malicious” tort debtors 
from the benefits of the statute, but the court held that the act treated all per- 
sons in the same position in like manner, and was, therefore, constitutional. 
The result of the case was that the defendant remained in jail for the maximum 
statutory period in spite of his willingness to surrender what property he had.5° 

Civil imprisonment serves two purposes: to induce payment of a certain 
type of judgment, which the legislature believed should be satisfied promptly, 


under the threat of imprisonment, and to give the judgment creditor a legal 
means of satisfying a desire for revenge against his debtor. That the former 
result is important in a credit economy no one will doubt, but the latter must 
be condemned as a vestige of the ancient philosophy that allowed one to seek 
vengeance upon a fellow man who had wronged him.* 


violation of an important public interest. Thus, it would seem that civil imprisonment, if it 
can only be justified on the criminal law theory of punishment, is really penal in nature. And 
the Supreme Court of the United States took exactly this view in Von Hoffman v. Quincy, 
4 Wall. (U.S.) 535 (1867), where Mr. Justice Swayne stated: ‘The right to imprison for debt 
is not part of the contract. It is regarded as penal rather than remedial. The states may 
abolish it whenever they think proper.” 

# See U.S. Const. am. 5, 6; Ill. Const. art. 2, §§ 8-10. Further, note that most courts hold 
that a person accused of a crime be presumed innocent until proved guilty beyond a reasonable 


doubt, that he never can be convicted by default, and that the state may not appeal an 
acquittal. 


49 The procedure on charge of fraud in non-payment of an execution against property will be 
civil, Morse v. O’Hara, 247 Mass. 183, 142 N.E. 40 (1924). See Parnass, op. cit. supra note 12. 
8° Lipman v. Goebel, 357 Ill. 315, 192 N.E. 203 (1934). 


* For the general history of imprisonment for debt, see Ford, Imprisonment for Debt, 25 
Mich. L. Rev. 24 (1926). 
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Administrative Law—Appealability of National Labor Relations Board Directions 
of Election; Labor Law—Propriety of Run-off Elections to Determine Exclusive 
Bargaining Agent—([Federal]|.—The National Labor Relations Board directed an 
election among employees of the Consumers’ Power Company to determine whether 
they wished to be represented by the International Brotherhood of Electrical Workers 
(AFL), the Utility Workers Organizing Committee (CIO), or neither. The UWOC won 
a plurality, but not a majority of votes. The board, under its “majority” rule, di- 
rected a run-off election to determine whether or not the employees wished to be repre- 
sented by the UWOC. The IBEW sought review of this direction as a “final order”? 
which denied them full freedom of choice of bargaining representatives. Held, the di- 
rection of election is a “final order” and hence presently reviewable by the Circuit 
Court of Appeals. The “order” is unfair to the appellant and is set aside. International 
Brotherhood of Electrical Workers et al. v. NLRB.4 

Under Section 10(f) of the Wagner Act a “person aggrieved” may complain only of 
a “final order”’s of the National Labor Relations Board. The terms “order” and “such 
order” in Section 10 refer exclusively to board orders against employers in unfair labor 
practice proceedings. While the appellations given to administrative acts do not neces- 
sarily bind courts in their determination of what constitutes an “order,’’® yet the ab- 
sence of the term “order” from Section 9(c), which deals with representation proceed- 
ings, and its appearance only in Section 10, which deals with unfair labor practices, 


* Total Eligible Voters 2977 
Total Ballots Cast 2806 
For the IBEW 1072 
For the UWOC 1164 
For neither 506 
Challenged 52 
Void 11 
Blank I 
? National Labor Relations Act, § 9(a), 49 Stat. 449 (1935), 29 U.S.C.A. § 159(a) (1935). 
3 Section 10(f) provides: ‘‘Amy person aggrieved by a final order of the Board granting or 
denying in whole or in part the relief sought may obtain a review of such order in any Circuit 
Court of Appeals of the United States in the circuit wherein the unfair labor practice in question 
was alleged to have been engaged in . . . .”’ (Italics added). 
4105 F. (2d) 598 (C.C.A. 6th 1939). 
5 E.g., orders to cease and desist certain practices, to reinstate employees, etc. Cf. Handler, 
Affirmative Orders of the NLRB, C.C.H. Lab. Law Comment No. 3 (1938). 
* Cf. Shannahan et al. v. United States, 303 U.S. 596 (1938); American Sumatra Tobacco 
Co. v. SEC, 93 F. (2d) 236 (App. D.C. 1937); Brady v. ICC, 43 F. (2d) 847, (D.C. W.Va. 1930); 
United States v. Los Angeles & S. L. R., 273 U.S. 299 (1927); Brooklyn Eastern Dist. Terminal 


v. United States, 28 F. (ad) 634 (D.C. N.Y. 1927). See Feller, Prospectus for the Further 
Study of Administrative Law, 47 Yale L. J. 647, 671 (1938). 
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indicates that Congress contemplated that the board would issue orders only under 
Section 10. This conclusion is justified by observing that while proceedings under Sec- 
tion 9 are merely investigatory in character, culminating in certifications, which are 
essentially mere statements of fact,’ those under Section ro are adversary in character, 
more naturally culminating in orders. Congress may, therefore, have felt that the ab- 
sence of a case or controversy in representation proceedings precluded appellate juris- 


lens diction of the Circuit Court of Appeals. Thus, review of representation proceedings is 
saint provided for by Section 9(d)* only after a final order has been issued in an unfair labor 
1 an practice case.9 
sther The jurisdiction of the Circuit Court of Appeals to review board proceedings and to 
rkers enforce board orders is derived from Section 1o (f).!° Such jurisdiction depends on the 
won filing of a full transcript of all proceedings before the board, including the certification 
2 di- and record of the investigation upon which the order complained of was entered." This 
epre- requirement cannot be met when a direction of election, prior to which there would be 
der” no certification, is sought to be reviewed. That certifications are included merely as 
ne di- part of the transcript on appeal is a strong indication that they too are excluded from 
rcuit the class of appealable orders." 
tional Congressional reports indicate a legislative purpose to prevent review of board di- 
rections for election at the instance of either employers or employees until after a final 
nly of order based on the board’s investigation has been issued in an unfair labor practice 
“such case. It was felt that the provision for review at that time afforded sufficient protec- 
labor tion to any party aggrieved." The unforseeability of the AFL-CIO schism when the 
heces- 7 Cf. Influence of NLRB on Interunion Conflicts, 38 Col. L. Rev. 1243, 1253 (1938). 
a€ ab- * Section 9(d): “Whenever an order of the Board made pursuant to section 10(c) is based 
oceed- in whole or in part upon the facts certified following an investigation pursuant to subsection 
ctices, (c) of this section, and there is a petition for the enforcement or review of such order, such cer- 


tification and the record of such investigation shall be included in the transcript of the entire 
record required to be filed under subsection 1o(e) or ro(f), and thereupon the decree of the 
court enforcing, modifying or setting aside in whole or in part the order of the Board shall be 
made and entered upon the pleadings, testimony and proceedings set forth in such transcript.” 
(Italics added). 
* NLRB Ann. Rep. 105 (1937). United Employees Ass’n v. NLRB, 96 F. (2d) 875 (C.C.A. 
3d 1938); cf. Commercial Telegraphers’ Union v. Madden (App. D.C. 1937), C.C.H. Lab. Law 
Serv. 4 18048 (1937). 
(1935). *° Ford Motor Co. v. NLRB, 305 U.S. 364, 369 (1939). 
ting or ™ In the Matter of the NLRB, 304 U.S. 486, 493 (1937). 
Circuit % Cf. Appealability of Administrative Orders, 47 Yale L. J. 766, 773 (1938). 
ruestion 3S. Rep. 573, 74th Cong. rst Sess. (1935). This report states at page 5 that one of the 
defects of Section 7(a) of the National Industrial Recovery Act and of Public Resolution 44 
was that governmental attempts to conduct elections were contestable in the courts with the 
randler, result that the efficiency of the board was distinctly impaired. Compare Ames Baldwin Wyo- 
ming Co. v. NLRB, 73 F. (2d) 489 (C.C.A. 4th 1934) with Guide Lamp Co. v. NLRB, 76 F. 
(ad) 370 (C.C.A. 7th 1935). 
: At page 14 the report states: ‘Sec. 9(d) makes it absolutely clear that there shall be no 
: ee right to court review anterior to the holding of an election. An election is a mere determination 
. of a preliminary fact, and in itself has no effect upon the rights of either employers or employees. 
an There is no more reason for court review prior to an election than for court review prior to a hearing. 
But if subsequently the Board makes an order predicated upon the election such as an order to 


obacco 
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act was passed“ justifies speculation as to the desirability of amendment to permit em- 
ployee appeals at an earlier stage.s But this fact bolsters the proposition that Congress 
intended no appeals before elections. 

Judicial review of administrative actions prior to the recent Rochester case extend- 
ed only to those acts which both finally disposed of a controversy,'’ and affirmatively 
commanded or directed a particular thing to be done. In regard to the first require- 
ment, the Rochester case reaffirmed application of the “final judgment” rule to adminis- 
trative actions and specifically declared administrative rulings made “during the in- 
complete process of administrative adjudication’’* to be non-reviewable until a “final 
order” is entered.» The National Labor Relations Act recognizes this judicial limita- 
tion by confining review to “final orders.” 

Applying this rule to the principal case, it seems clear that a direction of election, 
far from being a final order, is not even a final administrative act of any kind but is 
merely an interlocutory step in investigation proceedings. A direction of election sim- 
ply enables the board’s regional director to question the employees by means of a se- 


bargain collectively with elected representatives, then the entire election procedure becomes part 
of the record upon which the order of the Board is based and is fully reviewable by any ag- 
grieved party in the Federal Courts in the manner provided in sec. ro. And this review would 
include within its scope the action of the Board in determining the appropriate unit for pur- 
poses of the election. This provides a complete guarantee against arbitrary action by the Board” 
(italics added). H.R. Rep. 1147, 74th Cong. rst Sess. (1935) is substantially similar. 

The above reports were both before the court at the hearing but are not mentioned in the 
opinion. The court says: ‘‘We cannot think that Congress overlooked this important matter.” 
IBEW et al. v. NLRB, tos F. (2d) 598, 600 (C.C.A. 6th 1939). 


4 The suggestion is contained in brief of counsel for the International Longshoreman’s As- 
sociation in AFL et al. v. NLRB, 103 F. (2d) 933 (App. D.C. 1939). 


*s Cf. Amendments to the NLRA proposed by the AFL at the 58th annual convention (ap- 
proved by the executive council, 1939). In the proposed amendment to Section 9(f), the 
AFL merely proposes that certifications, not directions of election, be treated as appealable 
final orders. 


6 Rochester Tel. Co. v. United States, 307 U.S. 125 (1939). The court held that an order 
by the Federal Communications Commission that a telephone carrier was subject to the Com- 
munications Act of 1934 and hence to all affirmative duties imposed by that act was an ap- 
pealable order. 


"1 Myers et al. v. Bethlehem Shipbuilding Co., 303 U.S. 41 (1938); Chamber of Commerce 
of Minneapolis et al. v. FTC, 280 Fed. 45 (C.C.A. 8th 1922); compare Mallory Coal Co. v. 
Nat’l Bituminous Coal Com’n, 99 F. (2d) 339 (App. D.C. 1938) with Fed. Power Com’n v. 
Metropolitan Edison Co., 304 U.S. 375 (1938). Cf. 14 Indiana L. J. 173 (1938). 


*® Rochester Tel. Co. v. United States, 307 U.S. 125, 143 (1939). See Reviewability of 
“Negative” Administrative Orders, 53 Harv. L. Rev. 98 (1939). 


#9 The problem of finality is inherent where statutes merely provide appeal from ‘‘orders” 
or “‘any order”’ of boards or commissions. See, e.g., Urgent Deficiencies Act of 1913, 38 Stat. 
21g (1913), 28 U.S.C.A. § 41 (27) (1926); Public Utility Holding Co. Act, 49 Stat. 834 (1935), 
15 U.S.C.A. § 79(x) (1935); Federal Power Act, 49 Stat. 860 (1935), 16 U.S.C.A. § 825(b) 
(1935); Nat’l Bituminous Coal Act, 50 Stat. 85 (1937), 15 U.S.C.A. § 836(d) (1937); Securi- 
ties Exchange Act of 1934, 48 Stat. 926 (1934), 15 U.S.C.A. § 78(y) (Supp. 1938). 
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cret ballot. Action by the board, after it has scrutinized the balloting, is necessary be- 
fore the results of an election become conclusive.” 

Even certification, though admittedly the final step in representation proceedings, is 
clearly not a final determination which might “aggrieve” employers.“ Whether or not 
this may be true regarding employees is the issue currently pending in American Fed- 
eration of Labor v. NLRB.” If employees may not appeal after certification, their only 
possible subsequent opportunity would depend upon the employer’s refusal to bargain 
with the certified union followed by a board order that he do so. The inadequacy of a 
right of review which is thus dependent upon a contingency beyond the appellant’s con- 
trol may indicate the desirability of amendment of the act to permit employee ap- 
peals from certifications. 

In the Rochester case, the court drastically altered the second requirement for re- 
view of administrative acts—that they must affirmatively command or direct a particu- 
lar thing to be done. The court now subjects to judicial review, in the absence of statu- 
tory restriction, such formerly non-appealable “negative” orders as (1) those com- 
plained of because they refuse to relieve the complainant of statutory burdens, (e.g., 
an order of the Interstate Commerce Commission denying a carrier permission to de- 
part from the long-short haul clause), and (2) those complained of because they do not 
require or forbid conduct by a third person (e.g., an order of the Interstate Commerce 
Commission denying a shipper’s request for an order compelling the carrier to adopt 
certain rates or practices). In other words, the Rochester case now subjects to review 
orders which, although not in terms commanding or directing any particular action, 
affect the complainant adversely and immediately. The National Labor Relations Act 
achieves the identical result by providing for appeal from orders ‘‘denying’” relief. 

The type of administrative act which affects complainants adversely only on con- 
tingency of future administrative action is still not reviewable. This category includes 
certain “orders” and also seems to include administrative acts which do not command 


2° The board may either accept or reject the results and may even completely disregard an 
election, and change the unit which was found to be appropriate for the election, In the Matter 
of Int’]1 Nickel Co., 7 NLRB 46, and 11 NLRB Nos. 19, 19(a) (1938). 

2 Matter of Wallach’s Co. v. Boland et al., 253 App. Div. 371, 2 N.Y.S. (2d) 179 (1938), aff’d 
277 N.Y. 345, 14 N.E. (2d) 381 (1938). In Libby-Owens-Ford Glass Co. v. NLRB, C.C.A. 
6th May 10, 1939, the court held a certification to be a final order allowing an employer to 
appeal. In the instant case, however, the same court says that a certification though final 
is not an order. This would indicate that the court now numbers certifications among 
non-orders. Note 24 infra. Cf. 18 Ore. L. Rev. 51 (1938). 


103 F. (2d) 933 (App. D.C. 1939), cert. granted Oct. 9, 1939. The board certified the 
CIO as the exclusive bargaining agent for longshoremen on the west coast. The court held, 
applying one of the rules limiting reviewability, that since the certification did not direct 
something to be done; i.e., since it was not a mandate, it was not an “order” and hence not 
appealable. The same result was reached in United Employees Ass’n v. NLRB, 96 F. (2d) 
875 (C.C.A. 3d 1938), but the court based its decision upon the theory that Congress limited 
review to orders issued in unfair labor practice cases. Cf. Appealability of Administrative 
Orders, 47 Yale L. J. 766 (1938); 52 Harv. L. Rev. 1171 (1939); Rice, Determination of Em- 
ployee Representation, 5 Law & Contemp. Probs. 188 (1938); see A Redefinition of Judicial 
Review of Administrative Orders, 48 Yale L. J. 1257, 1261 (1939); Cohen, The ‘‘Appro- 
priate Unit” under the National Labor Relations Act, 39 Col. L. Rev. 1110, 1144 (1939). 

*3 Note 3 supra. 
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or direct amy particular thing to be done.*4 The term non-orders might be a convenient 
category to indicate all of that class of administrative actions which remain not re- 
viewable.*s 

Board-ordered elections seem clearly to fall within this group.** Indeed, the similarity 
between a final valuation for rate-making purposes and a certification by the board al- 
most compels classification of the latter as “non-orders.”” Both are final stages of in- 
vestigatory proceedings; both may become bases for future adversary administrative 
action; yet neither of itself, requires or forbids any conduct. It has been argued, 
however, that since a certification in effect requires an employer mot to bargain with 
the union not certified, it might be considered as a “negative” order appealable since 
the Rochester case.*”7 But it is clear that certification of itself does not immediately re- 
quire or forbid conduct; nor is it intended to do so. Certifications as well as directions 
of election seem therefore to be non-reviewable administrative acts, or “non-orders,” 
which adversely affect the rights of a complainant only after future administrative ac- 
tion. 

Even if the court’s position on jurisdiction in the instant case be conceded, its dis- 
position on the merits seems questionable. The only proper judicial inquiry, assuming 
that the court had jurisdiction, can be whether or not the board’s procedure is a ra- 
tional** exercise of the broad discretionary authority conferred upon the board by Sec- 
tion 9(c).2* The challenged procedure results from recognition by the board of the 


24 In Shannahan v. United States, 303 U.S. 596 (1938) it was held that a determination that 
a carrier is within the Railway Labor Act is a mere finding of fact and as such not an order 
either commanding or directing anything to be done. In support of its position the court 
quotes United States v. Los Angeles & S. L. R., 273 U.S. 299, 310 (1927) where a final valua- 
tion by the Interstate Commerce Commission was held to be “‘merely preparation for possible 


action in some proceeding which may be instituted in the future.” Cf. Shields v. Utah Idaho 
Central R., 305 U.S. 177, 182 (1938). The Circuit Court of Appeals in AFL v. NLRB, 103 F. 
(2d) 933 (App. D.C. 1939) applied the “restrictive definition” supplied in the Shannahan 
case in holding that a certification is not an order. 


*s Examples of these still not appealable actions cited in the Rochester case are “‘. . . . orders 
of the Interstate Commerce Commission in setting a case for hearing despite a challenge to its 
jurisdiction, or rendering a tentative or final valuation under the Valuation Act, 49 U.S.C.A., 
sec. 19(a), although claimed to be inaccurate, or holding that a carrier is within the Railway 
Labor Act, 45 U.S.C.A., sec. 151 et seq. and therefore amenable to the National Mediation 
Board . . . .” 307 U.S. 125, 130 (1939). 


*6 So held under the National Labor Relations Act, Combustion Engineering Co. v. NLRB, 
95 F. (2d) 996 (C.C.A. 6th 1938); N.Y. Handkerchief Co. v. NLRB, 97 F. (2d) 1oro (C.C.A. 
7th 1938); Cupples Co. Mfrs. v. NLRB, 103 F. (2d) 953 (C.C.A. 8th 1939). Cf. In re Lowell 
Cab Co., 11 N.Y.S. (2d) 497 (N.Y. 1939) (so held under the New York Labor Relations 
Act which contains similar review provisions). 

*7 A Redefinition of Judicial Review of Administrative Orders, 48 Yale L. J. 1257, 1262 
(1939). 


** Rochester Tel. Co. v. United States, 307 U.S. 125, 146 (1939); cf. Mississippi Valley 
Barge Line Co. v. United States, 292 U.S. 282 (1934); Swayne & Hoyt Ltd. v. United States, 
300 U.S. 297 (1937). 

** Section 9 (c) provides: ‘‘Whenever a question affecting commerce arises concerning the 
representation of employees, the Board may investigate such controversy and certify to the 
parties, in writing, the name or names of the representatives that have been designated or 
selected. In any such investigation, the Board shall provide for an appropriate hearing upon 
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“majority” rule and of the corollary right of a majority to have no exclusive agent for 
collective bargaining if it so desires. The board by a “for-or-against” run-off ballot 
affords an opportunity for breaking the deadlock by determining whether or not a 
majority desires that representative which obtained a plurality of the votes on the 
first ballot. The New York Labor Relations Act, in providing for a run-off between 
the two leaders in such cases,* partially disregards this right. If board member Edwin 
§. Smith’s view were followed,* that candidate of three or more achieving a plurality on 
the first ballot would be certified immediately, without any run-off at all. The board 
rejected Mr, Smith’s suggestion because it would result, in effect, in election by a mi- 
nority. There is nothing in the act to indicate which approach is most desirable.34 
The run-off procedure adopted does not assure election to the union appearing on 
the ballot. It is hence not a final disposition of the status of either contesting organi- 
zation.54 The board, furthermore, is not depriving the non-participating union of any 
“right,” because the act nowhere confers the right to an election. The act merely seeks 
to eliminate employer interference with autonomous choice of employee representa- 
tives.3s It gives employees no rights against the board except to request its aid in ful- 
filling this purpose. Use of the run-off procedure in twelve previous cases, five times 
used at the instance of AFL* affiliates, suggests its adequacy. Had the IBEW ob- 
tained a plurality on the first vote, it would have been the only union appearing on the 
run-off ballot.37 The board’s run-off procedure seems both reasonable and appropriate 


due notice, either in conjunction with a proceeding under section 10 or otherwise, and may 
take a secret ballot of employees, or utilise any other suitable method to ascertain such representa- 
tives’’ (Italics added). 

3° NLRB Ann. Rep. 149 (1938). 


# New York Labor Relations Act, §705.5. Yet if the “or neither” group has the second 
largest number of votes the run-off ballot would presumably be a “for-or-against” ballot. 
Thus the right may be somewhat protected. 

3? Presented in In the Matter of Interlake Iron Co., 4 NLRB 55 (1937), when the present 
board procedure was decided upon. 


33 Cf. Rice, op. cit. supra note 22, at 221. The procedure employed in elections under a 
system of proportional representation might possibly be used in such situations. Where there 
are three choices on the ballot, the voters could be asked to express first and second preferences. 
The second choices of the lowest group (as determined by a count of first choices) would then 
be distributed and a majority thereby obtained. 

34 In six of the twelve such elections held by the board, the union on the ballot lost. See, 
e.g., In the Matter of Little & Ives Co., 6 NLRB 411 and 7 NLRB 12 (1938); In the Matter 
of Shell Oil Co., 7 NLRB 417 and 10 NLRB 719 (1938). 


3s NLRB v. Jones & Laughlin Steel Co., 301 U.S. 1, 33 (1937): ‘‘. .. . The statute goes no 
further than to safeguard the rights of employees to self-organization and to select representa- 
tives of their own choosing for collective bargaining or other mutual protection without re- 
straint or coercion by their employer’’ (italics added). 

3¢ Brief of counsel for the NLRB before the Circuit Court of Appeals for the Sixth Circuit. 

31 The suggestion that estoppel may bar a petitioner from contesting a run-off election is 
made by the Court of Appeals for the Sixth Circuit in In the Matter of the Aluminum Com- 
pany of America, C.C.A. 6th, Sept. 7, 1939. But the instant case is distinguishable on the facts 
in that the petitioner in the Aluminum case had participated in a former run-off election in 
which it was accorded a plurality and so had derived benefit from a procedure of which it 
later complained. 
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and hence beyond the scope of judicial interference. If it is not satisfactory in the long 
run, the only proper recourse is to amend the act or to change the composition of the 
board. 


Administrative Law—Licenses—Right of Securities and Exchange Commission to 
Make Public Investigatory Findings in Advance of Hearing—{Federal].—A corpora- 
tion, attempting to register shares of its capital stock under Sections 12(b) and 13(a) 
of the Securities Exchange Act of 1934," filed a registration statement with the Secu- 
rities and Exchange Commission, including with its application balance sheets, profit 
and loss statements and financial information pertaining to its principal subsidiary, a 
national bank. To facilitate the usual examination of the application, the commission 
requested and received from the Secretary of the Treasury authorization to study and 
make “public official use” of reports of the national bank examiners to the Comp- 
troller of the Currency. Upon examination of all available information, including bank 
examiners’ reports, the commission concluded that it had reasonable grounds to be- 
lieve that the registration statement contained numerous false and misleading state- 
ments of fact and issued an order directing that a hearing be held to determine whether 
a stop order should issue suspending or withdrawing the effectiveness of the registra- 
tion. The order enumerated specific “false and misleading statements” in the applica- 
tion, and, more particularly, in the balance sheets and profit and loss statements of the 
corporation and its subsidiaries. Although the corporation’s principal subsidiary was 
not named in the order for a hearing, subpoenas duces tecum were issued to two of its 
officers. On the morning of the day set for the commission’s hearing the corporation’s 
principal subsidiary applied to the federal district court for a declaratory judgment and 
an injunction restraining the commission from securing information from national 
bank examiners’ reports and from enforcing the subpoenas. The trial court dismissed 
the complaint. On appeal, held, that the commission had power to investigate a na- 
tional bank; the Secretary of the Treasury had authority to deliver bank examiners’ 
reports to the commission; such reports should be treated as confidential by the com- 
mission; the subpoenas were unreasonable in thé form drawn because of the amount of 
material demanded to be brought to Washington. The judgment of the district court 
was affirmed in part, reversed in part, and the cause was remanded. Bank of 
America National Trust & Savings Association v. Douglas et al. 

Section 21(a) of the Securities Exchange Act of 1934 provides that, in order to de- 
tect violation of the act, the Securities and Exchange Commission may exercise exten- 
sive powers of investigation.’ In the present case, the court held that by virtue of Sec- 


* 48 Stat. 881 (1934), 15 U.S.C.A. § 78a (1934). 

? 105 F. (2d) 100 (App. D.C. 1939). 

3 “The Commission may, in its discretion, make such investigations as it deems necessary 
to determine whether any person has violated or is about to violate any provision of this 
title or any rule or regulation thereunder, and may require or permit any person to file with it 
a statement in writing, under oath or otherwise as the Commission shall determine, as to all 
the facts and circumstances concerning the matter to be investigated. The Commission is au- 
thorized, in its discretion, to publish information concerning any such violations, and to 
investigate any facts, conditions, practices, or matters which it may deem necessary or proper 
to aid in the enforcement of the provisions of this title, in the prescribing of rules and regula- 
tions thereunder, or in securing information to serve as a basis for recommending further legis- 
lation concerning the matters to which this title relates.’’/ During the year ending June 30, 
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tion 21(a) the commission had authority to investigate appellant bank as a subsidiary 
of the registrant ;4 and that the commission had a right to make use of the bank exam- 
iners’ reports “to obtain the necessary facts and information . . . . to carry out [its] 
investigatory functions.”s In seeking to prevent the use of such reports, the bank con- 
tended that they were confidential and could not be made public. The Securities and 
Exchange Commission’s position was that the reports were only used for investiga- 
tory purposes and would not be made public, or even used as evidence at the hearing.’ 
No argument, however, was presented by either party with respect to the legality of 
pre-hearing disclosure of material other than bank examiners’ reports.’ The court 
nevertheless held not only that the Treasury department information involved should 
not be made public, but also that the commission should be prohibited from distribut- 
ing its orders to show cause in advance of hearing. “. . . . Lacking specific congression- 
al authorization, we think . . . . pre-trial publication of evidence—labeled as believed 
to be true—ought . . . . to be avoided 

The plausibility of this dictum arises principally from the fact that the Securities 
Exchange Act does not expressly sanction pre-hearing disclosure of evidentiary facts 
procured by investigation. On the other hand, no section of the act expressly forbids 


1938, 10,200 members of the public sought information in person at the main offices of the 
commission in Washington; another 10,600 in New York and 3,100 in Chicago. SEC Ann. 
Rep. 93 (1938). The majority of the investing public, of course, derives financial information 
from newspapers, magazines, financial services, brokers and prospectuses of corporations in 
which they are interested. Information concerning activities of the commission is made avail- 
able to such agencies in mimeographed releases. Since the commission was organized, 2,082 
releases have been issued pertaining to the Securities Act of 1933; 2,294 pertaining to the 
Securities Exchange Act of 1934; and 1,769 pertaining to the Public Utilities Act of 1935 
(figures as of November 1, 1939). 

4Section 13(b) does not exclude banks from the scope of the act. During discussion of 
the bill in the Senate, an amendment to except banks from provisions of the act was rejected, 
78 Cong. Rec. 8589 (1934). 

5 Despite the apparent conflict in congressional purposes as evidenced by the Securities 
Exchange Act and the laws (Rev. Stat. § 5211 (1875), 12 U.S.C.A. § 161 (1934)) giving plenary 
authority to the Comptroller of the Currency to supervise operations of banks, the court 
decided in the principal case that examination of the affairs of a national bank by the com- 
mission was not an exercise of visitorial powers. Visitorial powers refer only to the authority to 
regulate and supervise banking practices, First Nat’] Bank of Youngstown v. Hughes, 6 Fed. 
737 (C.C. Ohio 1881), app. dism. 106 U.S. 523 (1882); Territory of Alaska v. First Nat’] Bank 
of Fairbanks, 22 F. (2d) 377 (C.C.A. oth 1927). For a discussion of the commission’s use of 
the bank examiners’ reports, see Inquisitorial Powers of Federal Administrative Agencies, 48 
Yale L. J. 1427, 1430 (1939). 

6 Brief for Appellant at 16, 43-7, Bank of America Nat’l Trust & Savings Ass’n v. Doug- 
las et al., 105 F. (2d) 100 (App. D.C. 1939). 

7 The court notes this, but did not have to determine the admissibility of the reports as 
evidence. Bank of America Nat’l Trust & Savings Ass’n v. Douglas et al., 105 F. (2d) 100, 
tos (App. D.C. 1939). 

* The opinion would seem to be inconclusive because of the irregular procedure by which 
this issue was raised. An appellate court will generally not consider questions not properly 
presented below (Duignan v. United States, 274 U.S. 195, 200 (1927)), particularly when 
governmental agencies are involved, Blair v. Oesterlein Machine Co., 275 U.S. 220, 225 (1927) 

* Bank of America Nat’! Trust & Savings Ass’n, 105 F. (2d) 100, ros (App. D.C. 1939). 
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pre-hearing disclosure. The only relevant section, Section 21(a),?° authorizes the com- 
mission “‘in its discretion, to publish information concerning any . . . . violations [un- 
der investigation].” It may fairly be implied from Section 21(a) that the legislative 
intent was to give the commission broad privileges to release publicity, and one circuit 
court of appeals has regarded it as settled that the agency has discretion to publicize 
information disclosed by investigation." At the time that Section 21(a) was considered 
and enacted, other administrative agencies, including the Federal Trade Commission, 
regarded pre-trial publicity as a well-settled practice.” Since the Securities and Ex- 
change Commission procedure was modelled on that of the Federal Trade Commission, 
the presumption arises that Congress intended to give to the Securities and Exchange 
Commission the power to release charges in advance of hearing." 

Such a view is particularly persuasive inasmuch as Congress, by enacting the Fed- 
eral Register Act,'4 sanctioned publication of orders of federal agencies. Moreover, 


t° Quoted in full in note 3 supra. 


“Provision is made that the Commission may in its discretion publish the information 
obtained. While this latter authority gives an advantage which might be abused, this is not 
a sufficient reason to forbid or restrain this preparatory investigation The investigation 
makes no determination or decision between parties. ” The court is apparently relying 
on Section 21(a) of the Securities Exchange Act, although Section 21(a) is not cited. In re 
SEC, 84 F. (2d) 316, 317 (C.C.A. 2d 1936), rev’d sub nom. Bracken v. SEC, 299 U.S. 504 
(1936), on the ground that the cause was moot. 


2 In drafting the Securities Act of 1933 (48 Stat. 74 (1933), 15 U.S.C.A § 77a (1934)) and 
the Securities Exchange Act of 1934 (48 Stat. 881 (1934), 15 U.S.C.A. § 78a (Supp. 1938)), 
Congress drew heavily on the language of, and practices incorporated in, the Federal Trade 
Commission Act (38 Stat. 717 (1914), 15 U.S.C.A. § 41 (1934)). Indeed, the Federal Trade 
Commission was originally given the task of administering the Securities Act of 1933. Sec- 
tion 6(f) of the Federal Trade Commission Act gives the agency power ‘“To make public from 
time to time such portions of the information obtained . . . . except trade secrets and names of 
customers, as it shall deem expedient in the public interest, . . . .” Section 24(a) of the Securi- 
ties Exchange Act likewise protects the revelation of trade secrets. 

The practice of issuing explanatory statements with its complaints, stating the charges 
against a respondent, was abolished by the Federal Trade Commission on April 30, 1925, by a 
vote of 3~2, FTC Ann Rep. 111 (1925). The practice was resumed on February 7, 1934, and 
has been continued since, FTC Ann. Rep. 6 (1934). Between 1925 and 1934 publications of 
the commission continued to describe the procedure of the agency as follows: ‘‘A complaint 
.... Charges a violation of law, with a statement of the charges.” See, e.g., FTC Ann. Rep. 
41 (1928). This description is repeated in the 1937 report, with the addition; ‘“The complaint 
and the answer of respondent thereto and subsequent proceedings are a public record.”” FTC 
Ann. Rep. 38 (1937). 

The Federal Power Commission follows a similar practice. See, e.g., Fed. Power Com’n 
Rel. 803 (9-99) (Mar. 1, 1939), summarizing charges that gas rates ‘‘are excessive, unreason- 
able and unlawful within the meaning of the Natural Gas Act.’’ The National Labor Relations 
Board makes its complaints a matter of public record. 

The Interstate Commerce Commission follows a different procedure, allowing a carrier, 
named in a petition from a complaining party, to satisfy the complaint or answer it privately 
without publicity before any formal action is undertaken, 4 Sharfman, The Interstate Com- 
merce Commission 152 (1937). 


*3 Cf. Copper Queen Mining Co. v. Arizona Board, 206 U.S. 474 (1907); United States v. 
Farrar, 281 U.S. 624, 634 (1930). 


™4 49 Stat. 500 (1935), 44 U.S.C.A. § 301 (Supp. 1938). 
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rules promulgated by the administrative committee of the Federal Register specifically 
require publication of the complete text of orders for hearing issued by the Securities 
and Exchange Commission."s If such orders are to be sufficiently informative to give 
defendants the notice required by the second Morgan case,** they must recount the de- 
tails of alleged illegal conduct. Orders for hearing must be particularly lucid since the 
commission has ruled that it may deny any defendant a bill of particulars.'? Further- 
more, a careful consideration of the order in the principal case" fails to support the view 
that the commission was guilty of pleading “evidence” rather than “ultimate facts.” 
There also seems to be no reason why the substance of an order for hearing should not 
have been released directly to the public through the press and financial services when 
such groups could inform themselves of the charges against a respondent by consulting 
the Federal Register. 

Whether or not Congress had any intent with respect to the instant question, it 
clearly made a constitutional delegation of power** to the Securities and Exchange 
Commission “‘to fill in the details” of the statutory procedure. The commission’s efforts 
to canalize its actions within the legislative standard should accordingly not be nullified 
by a court unless ultra vires, inconsistent, or generally challenged as unfair. Barring 


18 3 Fed. Reg. 1013, 1025 (1938). These rules should be read together with Section 19(a)(2) 
of the Securities Exchange Act. In the principal case the court recognizes this argument, but 
said that ‘‘the rule does not require the publication . ... of evidentiary facts,” Bank of 
America Nat’! Trust & Savings Ass’n v. Douglas et al., 105 F. (2d) 100, ros (App. D.C. 1939). 

6 Morgan et al. v. United States et al., 304 U.S. 1, 18 (1937). 


17 In the Matter of M. J. Meehan, 1 SEC 238 (1935); Im the Matter of Charles C. Wright, 
1 SEC 482 (1935) (certain particulars furnished); Redmond, The Securities Exchange Act: 
An Experiment in Administrative Law, 47 Yale L. J. 622, 637 (1938); cf. In the Matter of 
Walston & Co. et al., Sec. Ex. Act Rel. 2149 (1939) (denying a bill of particulars). The Securi- 
ties and Exchange Commission has followed the precedent of the Federal Trade Commission, 
FTC Ann. Rep. 54 (1918). 

8 In the Matter of Transamerica Corporation, Sec. Ex. Act Rel. 1950 (1938). 


19 See the discussion in Clark, Code Pleading 150 passim (1928). The court in the principal 
case uses the phrases ‘‘notice of the evidentiary facts’”’ and “‘pre-trial publication of evidence,”’ 
Bank of America, Nat’l Trust & Savings Ass’n v. Douglas et al., 105 F. (2d) 100, ros (App. 
D.C. 1939). 


2° Cf. McMann v. SEC, 87 F. (2d) 377, 379 (C.C.A. 2d 1937), cert. den. sub nom. McMann 
v. Engel et al., 301 U.S. 684 (1937); Jones v. SEC, 79 F. (2d) 617, 621 (C.C.A. 2d 1935). 
The system of delegated legislation, in England as well as in America, is both legitimate and 
constitutional. Cf. Hampton & Co. v. United States, 276 U.S. 394, 406 (1928); Cuthbert 
Pound, Constitutional Aspects of Administrative Law, in Growth of American Administrative 
Law 118 passim (1923); Frankfurter, A Discussion of Current Developments in Administra- 
tive Law: Forward, 47 Yale L. J. 515, 518a (1938). The classic reasons for delegation are: 
pressure on Congress’ time, technicality of subject matter, unforeseen contingencies, flexibil- 
ity, opportunities for experiment, and emergencies. Cf. Report of Committee on Minister’s 
Powers 51 (Cmd 4060, 1936). In Panama Refining Co. v. Ryan, 293 U.S. 388, 431 (1935), the 
Supreme Court of the United States expressed the view that the legislature must establish a 
basic standard in its delegation of authority to an administrative agency, and that the agency 
in turn must make an express finding to indicate that it is acting within the limits set by the 
legislature. Such a limitation is of doubtful utility as a practical safeguard because the agen- 
cy can meet the requirements with vague language concerning the standard, Cooper, Ad- 
ministrative Justice and the Role of Discretion, 47 Yale L. J. 577, 587 (1938). 
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some such cogent reason for voiding administrative action, a court should adopt the at- 
titude that judicial supervision over administrative action does not concern itself with 
the quality or propriety of administrative activity.“ As one circuit court of appeals has 
described the Securities and Exchange Commission: ‘‘As a fact-finding body, [it] per- 
forms a function similar to that of a grand jury, ‘the scope of whose inquiries is not to 
be limited narrowly by questions of propriety or forecasts of the probable result of the 
investigation.’ ”** While it is true that government administrative officials in policy- 
making positions are not civilly liable for damages as a result of their activities, they 
are responsible to the executive, and, in a larger sense, to the people. It may be argued, 
also, that the judiciary will probably not do a better job of management (by means of 
judicial review) than will the executive operating through administrators who are in 
daily contact with their subject matter. Furthermore, since the quality of administra- 
tion, like the quality of judicial decision, depends ultimately upon the kind of men who 
can be attracted to positions of responsibility within the political framework ,*4 exten- 
sive supervision of administrators by courts may well be deemed of dubious value. 
The optimum quantum of pre-hearing publicity must be determined in each par- 
ticular case, whether the determination be by the Securities and Exchange Commis- 
sion, the administrative committee of the Federal Register, or by the court. In the 
present case the Bank of America sought an adjudication of the wisdom of the commis- 
sion’s activities by contending that such activities, and more particularly, publication 
of information obtained from bank examiners’ reports, would cause irreparable injury .*5 
Numerous Supreme Court decisions make it doubtful that a court should entertain a 
suit to enjoin a federal commission on a mere allegation of irreparable injury. On the 
authority of Utah Fuel Co. v. National Bituminous Coal Commission,” however, the 


%t Norwegian Nitrogen Products Co. v. United States, 288 U.S. 294, 315 (1933); Fawcus 
Machine Co. v. United States, 282 U.S. 375 (1931); United States v. Moore, 95 U.S. 760, 763 
(1877); Cooper, op. cit. supra note 20, at 6or. 

*2 (Italics added.) Woolley v. United States, 97 F. (2d) 258 (C.C.A. oth 1938), citing Blair 
v. United States, 250 U.S. 273 (1919). 

23 The suit of J. Edward Jones against members of the Securities and Exchange Commis- 
sion, charging a malicious conspiracy against him, and specifying acts of “‘persecution and 
tyranny,” was dismissed by a federal district court on October 6, 1939 (Chicago Tribune, § 2, 
col. 1, p. 20, October 7, 1939). Cf. Standard Nut Margarine Co. of Florida v. Mellon et al., 72 
F. (2d) 557 (App. D.C. 1934), cert. den. 293 U.S. 605 (1934) (head of executive department of 
federal government cannot be held in damages for acts done by him in relation to matters com- 
mitted by law to his control or supervision); Yaselli v. Goff, 12 F. (2d) 396 (C.C.A. 2d 1926), 
aff'd 275 U.S. 503 (1927) (special assistant to attorney general is not civilly liable if in dis- 
charge of his official duties he acted maliciously). 

24 Cooper, op. cit. supra note 20, at 600. 


*s Brief for appellant, at 13, 67-70, and reply brief for appellant, at 44-7, Bank of America 
Nat’l Trust & Savings Ass’n v. Douglas et al., 105 F. (2d) 100 (App. D.C. 1939). 

26 Note 27 infra. 

27 306 U.S. 56 (1939). Prior to the Utah Fuel case numerous decisions held that attempts 
to enjoin administrative acts because of a supposed or threatened injury would lead to con- 
stant delays, rendering orderly administrative procedure impossible. Fed. Power Com’n v. 
Metropolitan Edison Co., 304 U.S. 375 (1938); Myers v. Bethlehem Shipbuilding Co., 303 
U.S. 41 (1938); United States v. Los Angeles & S.L.R., 273 U.S. 299 (1927); Bradley Lumber 
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Court of Appeals for the District of Columbia accepted the cause as one of which a 
court of equity might properly assume jurisdiction. Any other result, it was concluded, 
would prevent the plaintiff bank from securing a hearing on the merits.** This conclu- 
sion is justified since the plaintiff bank was not a registrant under the Securities Ex- 
change Act, and therefore could not avail itself of the procedures and remedies pre- 
scribed by the act.*® Although the district court had expressly found the contention of 
irreparable injury to be without merit,3* the Court of Appeals stated: “The specifica- 
tions of alleged misconduct are so serious in their implications as to warrant the Com- 
mission in characterizing them as having, potentially, criminal aspects ‘which may yet 
lead to criminal prosecutions,’ and are set out in such meticulous detail, as, backed by 
the great power of the Commission, to cause serious prejudice to the Bank and bring 
it, in advance of hearing, into public disrepute.”** To sustain the allegation of irrep- 
arable injury, the bank argued that continuance of the commission’s activities would 
cause expense and inconvenience to the bank, and publicity resulting in loss of confi- 
dence on the part of borrowers, depositors, and stockholders.** It should be noted in 
passing that expense and inconvenience alone have seldom been regarded as injuries 
justifying the intervention of equity.*3 It must be admitted, nevertheless, that the 
risk that publication of serious charges against a bank may precipitate depositors’ 


Co. v. NLRB, 84 F. (2d) 97 (C.C.A. sth 1936), cert. den. 299 U.S. 559 (1936); SEC v. 
Andrews, 88 F. (2d) 441 (C.C.A. 2d 1937). The Court of Appeals for the District of Columbia, 
in the Utah Fuel case (101 F. (2d) 426 (App. D.C. 1938)), cited this line of authority in ruling 
that it had no jurisdiction over the controversy, a suit by a coal producer to enjoin disclosure 
of information filed with the National Bituminous Coal Commission. The Supreme Court, 
however, rejected the view of the court below, but affirmed the dismissal of the suit on the 
grounds given by the district court, namely, that the complaint had not stated a cause of 
action inasmuch as Congress had authorized the commission to collect and publish the data 
in question. Compare the Utah and Bank of America cases with Hearst v. Black, 87 F. (2d) 69 
(App. D.C. 1936). In this case the court held that a ‘‘dragnet seizure’’ of private telegrams is 
a trespass which may be enjoined, but that the court was without jurisdiction to restrain a 
Senate committee from keeping the messages once obtained, or from making use of them, or 
from disclosing their contents. In the Bank of America case the use of the bank examiners’ 
reports by the Securities and Exchange Commission was sanctioned (note 5 supra), although 
publicity was not. 

#8 Bank of America Nat’l Trust & Savings Ass’n v. Douglas et al., 105 F. (2d) 100, 102 
(App. D.C. 1939); Inquisitorial Powers of Federal Administrative Agencies, 48 Yale L. J. 
1427, 1433 (1939). 

29 § 24(b) (providing for application for non-disclosure of information filed with commission); 
§ 25(a) (providing for court review of the commission’s orders). Cf. Newfield v. Ryan, 91 F. 
(2d) 700 (C.C.A. sth 1937). 


3° Record on Appeal, at 25, Bank of America Nat’l Trust & Savings Ass’n v. Douglas et 
al., 105 F. (2d) 100 (App. D.C. 1939). 

+ Bank of America Nat’l Trust & Savings Ass’n v. Douglas et al., 105 F. (2d) 100, 105 
(App. D.C. 1939). 

3? Note 25 supra. 

33 Petroleum Exploration Co. v. Public Service Com’n, 304 U.S. 209, 222 (1938); Con- 
denser Co. of America v. Delaney et al., 18 F. Supp. 611 (D.C. N.J. 1937) and cases cited. In 
the Bank of America case the bank won, in effect, a transfer of the site of the hearing from 
Washington to San Francisco, where its headquarters are located. 
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“runs” is one which may not be lightly disregarded. The banking business in its very 
nature depends upon public confidence;*4 a bank run may be particularly grave 
if it threatens the existence of one of the nation’s largest banks.* 

The record in the present case does not lend credit to the notion that pre-trial pub- 
licity is by itself sufficient to provoke serious depositor and stockholder reaction. Total 
deposits in the Bank of America increased during the three-month period in which the 
charges against Transamerica Corporation were released,** and fell in the succeeding 
three months. Since the decline was then checked,’ the reaction appears to have been 


34 Cf. reply brief for appellant, at 44-7, Bank of America Nat’l Trust & Savings Ass’n v. 
Douglas et al., 105 F. (2d) 100 (App. D.C. 1939). Cf., also, 212 Saturday Evening Post, No. 
5, at 55 (July 29, 1939) in which Professor Moley makes public for the first time the critical 
position of the Bank of America in the 1933 bank crisis. 


35 The Bank of America, with 495 branches, does business in 308 communities in California. 
It has more than 2,200,000 depositors, and its borrowers number more than 600,000. Reply 
brief for appellant, at 47, Bank of America Nat’] Trust & Savings Ass’n v. Douglas et al., 105 
F. (2d) 100 (App. D.C. 1939). 


36In the Matter of Transamerica Corporation, Sec. Ex. Act Rel. 1950 (1938). 


31 The following chart, compiled from published statements of conditions, shows total 
deposits of leading California banks (deposits as of June 30, 1937 = 100): 
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Symbols: (a) Order for hearing issued in the matter of Transamerica Corporation (note 36 supra); (b) Bank of 
Ameten's suit dismissed in district court (note 30 supra); (c) Civil suit filed by SEC onsiant Bank ‘of America 
and affiliates (note 42 infra); (d) Unfavorable publicity to Bank in Walston hearings (notes 42 and 4g infra); 
(e) Hearings in Transamerica case resumed in San Francisco; (f) War in Europe; increased business activity. 
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no greater than reactions precipitated at other times by other factors. An official of 
the appellant bank in effect admitted the significance of the deposit record when he 
testified, upon cross-examination, that the Bank of America was immune to a loss of 
confidence on the part of depositors.2* The publication of the commission’s order did 
result in a sharp decline in the prices of Bank of America and Transamerica stocks and 
in accelerated market activity in Transamerica,*® although it should be noted that 
the price of the $2 par Transamerica stock had been falling since it was issued 
in August, 1937, and that the total number of transactions had been irregular for 
several years. 


38 Record on Appeal, at 49, Bank of America Nat’! Trust & Savings Ass’n v. Douglas et al., 
105 F. (2d) roo (App. D.C. 1939). 


39 Bank of America stock, 99.65 per cent of which was owned by Transamerica Corporation 
until July 15, 1937, when forty-two per cent was distributed to Transamerica stockholders, is 
not listed on any stock exchange. Over-the-counter quotations, compiled in 11 and 12 Bank 
and Quotation Record (1938 and 1939), show 46 bid, 484 asked during November, 1938 (date 
of first SEC order); 334 bid, 35$ asked during December; 31} bid, 343 asked during April, 
1939; and 364 bid, 39 asked during September (war in Europe). Par is $12.50. 

Transamerica Corporation shares ($2 par) are listed on the New York, San Francisco, and 
Los Angeles stock exchanges. The following chart shows the monthly volume of transactions 
on the San Francisco Stock Exchange for 1936, 1937, 1938, and the first ten months of 1939, as 
well as the high, low, and closing prices of each month: 
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There is little basis for assuming that the public response would have assumed a less 
serious pattern if the commission had made pre-trial disclosure only of the fact that it 
was instituting action against the Transamerica Corporation.** Complete suppression 
of pre-hearing disclosure would at most delay unfavorable depositor and market re- 
action until the time of trial. It would, moreover, permit “insiders” to obtain an ad- 
vantage in transactions in the security affected prior to a public hearing.* It must be 
remembered, finally, that the informed reaction resulting from publicizing details of 
market manipulation‘ may be no greater than the uninformed or misinformed reaction 
consequent upon public unawareness of the existence of manipulative transactions. 

In opposition to the bank’s claim of public interest in pre-trial non-disclosure must 
be posed the view, underlying the Securities Exchange Act, that public knowledge of 
the influences preventing the stock exchanges from operating as perfect markets is 
essential to the proper working of stock exchanges.*4 In such a view there is prima 
facie no sufficient reason for delaying the protection of investors and other beneficial 
results which are supposed to result from disclosure.’ Another rationale of disclosure 
is that publicity makes for a more enlightened public opinion.“ While it is true that 


4° The most serious danger in instituting proceedings with a mere general allegation would 
seem to be the possibility that such cases might become mere fishing expeditions launched in 
the hope that evidence might be found, Redmond, The Securities Exchange Act of 1934: 
An Experiment in Administrative Law, 47 Yale L. J., 622, 639 (1938). 


« Consider the remedly against ‘‘insiders’”’ offered by Section 16(b) of the Securities Ex- 
change Act, the purpose of which is to “prevent . . . . the unfair use of information.” 


# The Securities and Exchange Commission’s charges that subsidiaries of Transamerica 
Corporation and other named parties had engaged in stimulating market activity in Trans- 
america and Bank of America stock were not only contained in the first order for hearing (Sec. 
Ex. Act Rel. 1950 (1938)), but were embraced in a civil suit against Transamerica subsidiaries 
(SEC v. Timetrust, Bank of America et al., File No. 21180-L (D.C. Cal. 1939)), and in an 
order for hearing on the question of revoking the registration of a San Francisco brokerage 
house. In the Matter of Walston & Co. et al., Sec. Ex. Act Rel. 2093 (1939). 


43 Cf. the assertions made during the Pecora investigation to the effect that it was ‘‘usual 
and customary”’ for stock pool operators to pay newspaper writers for publicity and propa- 
ganda disguised as financial news, S. Rep. 1455, 73d Cong. 2d Sess., at 44 (1934). Congressman 
F. H. LaGuardia submitted documentary proof that one publicity man had expended $286,279 
for the publication of articles favorable to certain stocks. See, also, 148 Nation 582 (May 20, 
1939) (comment on court testimony of the financial editor of the New York World-Telegram 
that he had received $1,542 from J. Edward Jones, promoter under investigation by the 
Securities and Exchange Commission). See also notes 39 and 42 supra. 


“Cf. Ripley, Wall Street and Main Street 152 passim (1927). 


4s For a discussion of the classes of investors protected, see 6 Univ. Chi. L. Rev. 492, 
493 (1939). 


#6 Bentham, The Theory of Legislation 432 (Ogden’s ed. 1931). Note, also, the public inter- 
est in activities of the federal government. In a survey of space devoted to publicity of federal 
agencies for a seven-week period in the New York Times (February 3~April 18, 1937, and 
July 21-27, 1937), it was found that attention given to the Securities and Exchange Commis- 
sion was second only to that accorded the President. The study was of Washington news 
which could be attributed to one of the thirty-nine agencies mentioned in the newspaper dur- 
ing the period. The scores of three other administrative agencies are given below for com- 
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abuse of an administrative agency’s discretion to disclose may be dangerous,‘ it is 
equally true that “There are dangers in spreading a belief that untruths and half- 
truths .. . . are to be ranked as peccadillos, or even perhaps as part of the amenities of 
business. When wrongs have been committed or attempted, they must be dragged to 
light and pilloried.’”’ If a rule of secrecy should be imposed on the administrative 
agency in matters involving the interest of the investing public, what rules should re- 
strict disclosure by business interests? How is the investor to react when he reads that 
a corporation official or banker has attacked the Securities and Exchange Commis- 
sion?4? Such statements would appear if the order for a hearing was only a paragraph 
long and contained no specification of charges.5* 


Bankruptcy—Reorganization— Jurisdiction under Section 77B to Set Aside Sale 
of Bonds—{Federal].—Two years after the court approved a voluntary petition for 
reorganization under Section 77B of the Bankruptcy Act, the bondholders’ committee, 
without court authorization or ratification, sold to the sole stockholder of the debtor 
$264,000 worth of bonds out of a total of $446,000 outstanding, at 62 per cent of their 


parison. The qualitative analysis was made by assigning arbitrary weights to headlines (size 
and width) and length of items. E.g., a one column story received a weighting of four. 


Type of Story 


Effort to Influence a 
Effort to Influence Poli 

Progress, Policy, Procedure 

Facts from Records and Research 
What Agency Does and How 
Personnel News 

Feature Stories 

Decisions and Rulings 
Applications, Answers, Complaints 
Hearings, Schedule, Testimony 


Score 
Total Number of Items 


(Adapted from McCamy, Government Publicity 62-4 (1939).) 

47 Jones v. SEC, 298 U.S. 1, 32 (1936) (dissenting opinion of Mr. Justice Cardozo). 

48 Tbid. 

49 Cf. 30 Time, No. 7, at 51 (August 16, 1937) (response in press of president of Trans- 
america Corporation to private warning by San Francisco Stock Exchange); The Coast 39 
(September, 1939) (remarks of A. P. Giannini, ‘“‘Dirty, drunken skunk,” as he passed SEC 
counsel table during the hearings of the Walston case in May, 1939). 

s° This is true for one of two reasons: either because newspapers are active in producing 
news or because by and large publishers support only social theories and governmental policies 
favored by the business elite of their communities, McCamy, op. cit. supra note 46, at 248, and 
works cited. Cf. 30 Time, No. 10, at 87 (September 6, 1937) (suit against bank president, 
subsequently found guilty of violating ‘‘his trust to the Anglo Bank and its stockholders,” 
not reported by San Francisco newspapers). 
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face value. After purchasing the bonds, the stockholder submitted to the court a plan 
whereby the stockholder would take over all the assets and pay off the remaining out- 
standing securities at face value. On the day the plan was filed, former holders of 
$14,500 of the bonds petitioned the court, on behalf of themselves and others similarly 
situated, to impress a trust; to decree that the petitioners “have or obtain full title to 
and possession of said bonds upon terms as to this court shall be deemed equitable and 
fair;’’* and for an accounting to recover funds diverted by the stockholder in breach of 
fiduciary duties. The demand for relief was predicated on allegations that the sale and 
the 77B proceedings were so conducted by the stockholder, the bondholders’ committee, 
and the indenture trustee, as to conceal the true value of the bonds.? The district court 
dismissed the petition on the ground that it had no jurisdiction. On appeal, held, 
affirmed. In re Lubliner & Trinz Theatres, Inc. 

It may be contended that several specific provisions of Section 77B of the Bank- 
ruptcy Act‘ might have afforded the court technical grounds upon which to base juris- 
diction. The court is empowered to exercise jurisdiction over “the debtor and his 
property wherever located” to scrutinize some aspects of the relationship between 
security holders and other parties to the reorganization,‘ and to “make such orders, 
issue such process, and enter such judgments, in addition to those specifically provided 
for, as may be necessary for the enforcement of the provisions of this Act.” 

Under the first two provisions and under the possible application of the third, a 
broader jurisdiction is conferred upon the reorganization court than that possessed by 


* Transcript of Record 145. 


2 The allegations were 1) that the petitioners did not know, nor had the letter in which the 
committee submitted the offer informed them, that the purchaser was the sole stockholder of 
the debtor; 2) that the stockholder, during reorganization proceedings, had diverted leaseholds 
from the debtor to the stockholder or its other subsidiaries; 3) that although the interests of 
the subsidiary debtor whose bonds petitioners held were in conflict with the interests of the 
other subsidiary regarding claims on the principal debtor, the same committee represented the 
bondholders of both subsidiaries; 5) That the committee had made no disclosure of these 
facts to petitioners. 


3 100 F. (2d) 646 (C.C.A. 7th 1938). 


4 48 Stat. 912 (1934), 11 U.S.C.A. § 207 (1938). Chapter X of the Bankruptcy Act (52 
Stat. 883 ff. (1938), 11 U.S.C.A. §§ 101 ff. (1938)) contains no additional provisions enabling the 
court to take jurisdiction of a situation such as that in the principal case, nor does it elimi- 
nate relevant sections of Section 77B. 


5 §77B(a):... . the court “‘shall, during the pendency of the proceedings under this section, 
have exclusive jurisdiction of the debtor and its property wherever located for the purposes of 
this section.”” See In re Prudence-Bonds Co., 77 F. (ad) 328 (C.C.A. ad 1935). 


6 § 77B(b): ‘Provided, That the judge shall scrutinize and may disregard any limitations 
or provisions of any depository agreements, trust indentures, committee or other authoriza- 
tions affecting any creditor acting under this section and may enforce an accounting thereunder 
or restrain the exercise of any power which he finds to be unfair or not consistent with public 
policy and may limit any claims filed by such committee member or agent, to the actual con- 
sideration paid therefor.” 

7 30 Stat. 546 (1898), rx U.S.C.A. § 11 (15) (1927). This provision was included in the origi- 
nal act of 1898. It is applicable to all cases in which the court assumes jurisdiction under the 
bankruptcy power. 
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ordinary bankruptcy courts or by the courts under equity receivership practice.* 
However, existing interpretations of the provisions do not permit jurisdiction under 
those provisions unless the result is to benefit those who, at the time the court took 
jurisdiction, had claims against the debtor. Petitioners have no legal claim against the 
debtor; they will not have even an equitable claim until they have maintained an ac- 
tion against the purchaser for declaration of a constructive trust.’ 

A property interest sufficient to confer jurisdiction under the “property” clause 
might be established on two possible grounds. First, proof of petitioners’ allegations 
concerning the stockholder’s diversion of assets from the debtor would make those 
funds available to the debtor. It is doubtful, however, whether petitioners, even if they 
were creditors of the debtor, could sue to increase the debtor’s estate.'* Second, the 
debtor has a property interest in the property against which the bonds were issued. 
Courts have exercised jurisdiction on the basis of the debtor’s property interest in or- 
der to restrain a creditor from selling collateral deposited by the debtor," and to re- 
strain a bondholder from prosecuting his suit in a state court against the indenture 
trustee for an accounting and distribution of the trust property." Jurisdiction in 
these instances was exercised in order to protect those who had claims against the debt- 
or; in the present case, since neither the stockholder nor the bondholders would benefit,"3 
jurisdiction would be exercised for the benefit of those who have no claim against the 
debtor. 


® The jurisdiction over property in the equity receivership practice and in ordinary bank- 
ruptcy was limited to “‘property in the possession of the debtor.” Authorities defining the 
jurisdiction of the court in an equity receivership: Wheaton v. Daily Telegraph Co., 124 Fed. 
61 (C.C.A. 2d 1903); Fidelity & Deposit Co. v. Johnson, 275 Fed. 112 (D.C. Mich. 1921); 
Gerdes, Jurisdiction of the Court in Proceedings under 77B, 4 Brooklyn L. Rev. 237, 243 


(1935). Authorities defining the jurisdiction of the court in a bankruptcy action: Taubel, etc. 
Co. v. Fox, 264 U.S. 426 (1924); Mueller v. Nugent, 184 U.S. 1 (1901); Wabash R. v. Adel- 
bert College, 208 U.S. 38 (1908); May v. Henderson, 268 U.S. 111 (1925); Harrison v. Cham- 
berlain, 271 U.S. 191 (1926). 

The “‘scrutiny”’ provision (§ 77B (b)) has no analogy in the bankruptcy or equity receiver- 
ship practice; and although § 11 (15) is applicable to ordinary bankruptcy, it has a broader 
meaning under § 77B in that § 77B gives the court a broader jurisdiction than that possessed 
by other bankruptcy courts. 


* 3 Bogert, Trusts and Trustees § 472 (1935). 


0 See Gruenwald v. Moir Hotel Co., 96 F. (2d) 932 (C.C.A. 7th 1938), cert. den. 305 U.S. 
615 (1938). 

*t See In re Prudence-Bonds Co., 77 F. (2d) 328 (C.C.A. 2d 1935); cf. Continental Ill. Nat’l 
Bank and Trust Co. v. Chicago, R.I. & P.R., 294 U.S. 648 (1935), which arose under Section 
77 (47 Stat. 1474 (1933), 11 U.S.C.A. § 205 (1938)), but is applicable here because the pro- 
vision as to jurisdiction over property (§ 205 (a)) is substantially the same as that in § 77B. 

12 In re Prudence-Bonds Co., 75 F. (2d) 262 (C.C.A. 2d 1935). 


13 At the time the court passed on the petition, the sale of the assets to the stockholder had 
already been consummated. Therefore, a decree directing the stockholder to pay petitioner 
the difference between the face value of the bonds and the amount paid for them in the sale 
would not benefit the remaining bondholders, for they have already been paid face value; a 
decree rescinding the sale and necessitating a vote upon a plan of reorganization might actually 
be detrimental to the remaining bondholders, in that the assets of the debtor may not have 
afforded full participation to all bondholders. 
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It might be urged that the provision empowering the judge to scrutinize the relation- 
ship between security holders and other parties to the reorganization is sufficiently 
broad to enable the court to provide relief where an inequitable sale has occurred. That 
the court need not limit its power to take cognizance of inequitable dealings in secu- 
rities to cases in which the court exercises jurisdiction before the committee has sold 
deposited bonds," or to instances in which the committee itself is the purchaser, seems 
to have been recognized by the same circuit court in which the principal case was heard. 
The court limited the claim of the committee’s depositary bank, one of whose officers 
was a member of the committee, to the amount it had actually paid for collateral bonds 
of the debtor, on the theory that the bank had violated its fiduciary duty to other bond- 
holders in not notifying them of the sale."* The contention that the court should im- 
pose a similar fiduciary duty upon a stockholder who is alleged to have dominated the 
bondholders’ committee does not afford a strict analogy, since in limiting a claim to 
the amount paid therefor, the court is again exercising jurisdiction only for the benefit 
of those who have claims against the debtor.*7 

Although in the usual situation one who has no claim against the debtor cannot in- 
voke the jurisdiction of the reorganization court, it may be argued that in the instant 
case the sale of 62 per cent of the outstanding bonds was so substantial a part of the re- 
organization as to make it necessary for the court to exercise its jurisdiction in order 
to give effect to the purpose of the act. The jurisdiction under the “property” and 
“scrutiny” clauses is not expressly limited to jurisdiction exercised for the benefit of 
those who have claims against the debtor; the imposition of the limitation in the inter- 
pretations is undoubtedly a reflection of the notion that in the ordinary case the pro- 
tection of persons no longer creditors of the debtor is not a part of the reorganization 
process. In the principal case, however, the sale of petitioners’ bonds was a part of the 
reorganization process, for it was in that sale that the purchaser, by obtaining 62 per 


cent of the outstanding bonds, acquired a large measure of control over the reorgani- 


In re Spruce Apartments, C.C.H. Bkcy. L. Serv. 4 4346 (D.C. Pa. 1936). The court 
stated that it had no jurisdiction to restrain the committee from selling, but then stated that 
the bondholders would not be better off if the court should restrain. The decision thus inti- 
mated that the court had discretionary jurisdiction. 

It is interesting to note that in the same reorganization out of which the principal case arose, 
holders of the bonds of the other subsidiary petitioned the court to restrain the committee 
from selling their bonds to the stockholder. Since the stockholder then withdrew its offer to 
purchase, insofar as it related to the bonds of the other subsidiary, the court never ruled on the 
petition. 

*s § 77B (b), op. cit. supra note 6. 


*6 In re Marquette Manor Bldg. Co., 97 F. (2d) 733 (C.C.A. 7th 1938), cert. den. 305 U.S. 
648 (1938). 

17 Jurisdiction has also been assumed only for the benefit of those who have claims against 
the debtor, in other cases in which the court has relied wholly or partly upon the scrutiny 
clause. In re Schroeder Hotel Co., 86 F. (2d) 491 (C.C.A. 7th 1936); In re Glen Sheridan 
Realty Trust, 90 F. (2d) 151 (C.C.A. 7th 1937). The only intimation to the effect that the 
provision may be used for the protection of those who have sold their claims is a dictum in 
Security-First Nat’l Bank v. Rindge, 85 F. (2d) 557, 562 (C.C.A. 9th 1937), in which the court, 
in refusing at the debtor’s instance to limit a purchaser to the amount paid for his claim, states 
that the only persons entitled to complain are the former bondholders themselves. ‘‘The pur- 
pose of the provision [‘scrutiny’] is plainly to protect creditors, particularly from possible 
machinations of those who owe them a fiduciary obligation.” 
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zation. It may even be said that the sale of bonds was the most important part of the 
reorganization process, for after the sale, the remainder of the proceedings was little 
more than a formality. To exclude so effective a transaction from the control of the 
court, merely because the transaction was not made a part of a formal plan, is to dis- 
regard the historical development of the reorganization technique. The trend of the 
development, even before the enactment of Section 77B, was to bring under the con- 
trol of the court all the transactions by which the completed reorganization was 
effected. In the Boyd case,"* it was held that even though the insolvency of the debtor 
entitled the bondholders to all the assets, a transaction between bondholders and stock- 
holders whereby the stockholders obtained stock in the new company would not be 
valid against unsecured creditors. The transaction could not be considered a private 
one and therefore outside the jurisdiction of the court; for it was the completed reor- 
ganization that was important, and if in the completed reorganization stockholders had 
obtained priority over unsecured creditors, then the transaction whereby the stock- 
holders obtained that priority must be considered a part of the reorganization. Fol- 
lowing the Boyd case, counsel began for their own protection to present to the courts 
their “plans” for reorganization;’® and thus through this and various other devices the 
court’s control became perhaps greater than the actual decision in the Boyd case would 
have made necessary. Section 77B makes mandatory the confirmation of the plan by 
the court, but the inference cannot be made that Section 77B excludes from the court’s 
consideration everything that is not formally included in the plan. On the contrary, it 
would seem that, in order to exercise control over all transactions effective in bringing 
about the reorganization in the principal case, the court should assume jurisdiction. 
The “property” or the “scrutiny” clause, or the general power to make such orders as 
are necessary to put into effect the provisions of the act could be utilized as a basis for 
such jurisdiction. A more direct basis for assuming jurisdiction in the instant case, 
however, may be found in the contention that the sale of bonds was a part of the plan 
of reorganization, and therefore must be confirmed by the court before it can be effec- 
tive. 

The act provides that a plan of reorganization “shall include provisions modifying 
or altering the rights of creditors generally, or of any class of them, secured or unse- 
cured, either through the issuance of new securities of any character or otherwise.’”?° 
Various objections, arising from the language of this clause, may be urged against the 
consideration of the sale as part of the plan of reorganization. Where a sale is of so 
small an amount of bonds as to have little effect on the reorganization proceedings, an 
attempt to include the sale in the plan might be objected to on the ground that the 
rights of creditors against the debtor have not been altered.** Furthermore, it might be 
argued that to include in a plan of reorganization a transaction not affecting the debtor- 
creditor relationship would be an unconstitutional exercise of the bankruptcy power.” 


8 Northern Pacific R. v. Boyd, 228 U.S. 482 (1913). 

9 Gerdes, A Fair and Equitable Plan, 1 Corp. Reorg. 195, 197 (1934). 

*° § 77B (b) (1). 

* In the same reorganization out of which the principal case arose, the court refused to con- 
firm the stockholder’s ‘‘plan of reorganization,” the only provision of which was that the stock- 
holder would purchase all the bonds of the other subsidiary. The refusal was ‘‘for the sole 
reason that it is not a plan of reorganization,”’ Transcript of Record 43. 

* It is thought by some writers that the provision (§ 77B (b) (1)) was made mandatory in 
order to avoid an attack on its constitutionality, the assumption being that the bankruptcy 
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The first of these objections, at least, is applicable when there is a sale of a relatively 
small amount of bonds. Neither objection, however, is applicable to the present case 
for the sale of petitioners’ bonds did affect the debtor-creditor relationship in that the 
sale enabled the purchaser to put through a formal plan which in turn affected the 
debtor-creditor relationship. That the alteration of the debtor-creditor relationship 
was not brought about in a single transaction would not seem to be a valid objection, 
for it has been held that a reorganization may be effected in a series of plans,*3 and that 
a plan affecting only the rights of stockholders is not unconstitutional as failing to 
affect the debtor-creditor relationship, when it was preceded by a composition with 
creditors.*4 

If the decision in the principal case holds that the district court did not have even dis- 
cretionary jurisdiction, it would seem to place an undue limitation on the power of the 
bankruptcy court; it in effect permits parties, by their own agreement, to defeat the 
jurisdiction of the court. That private parties may not by agreement defeat the juris- 
diction of the court has been held in numerous cases.** Thus in bankruptcy it has been 
held that where a sufficient sum of claims has once been filed to confer jurisdiction, the 
bankrupt cannot, by paying off enough of the claims to reduce the total to a sum below 
the statutory requirement, defeat the jurisdiction of the court.** Likewise, a provision 
in a trust agreement giving the trustee the exclusive power to enforce the security has 
been held void, because it ousts the jurisdiction of the court over suits by bondholders.?” 
The analogy of these cases to the principal case becomes even stronger when the com- 
plexity of the reorganization proceedings is taken into account. Any attempt during 
a reorganization to defeat jurisdiction affects more than the immediate parties to the 
attempt, and in order to protect all parties, the court must guard its jurisdiction even 
more closely than must other courts, since the results of an attempt to defeat jurisdic- 
tion are generally more far-reaching in a reorganization. The act itself in some measure 
recognizes the importance of the power of the court to retain its jurisdiction, by provid- 
ing means to prevent provisions in depositary agreements from defeating the court’s 
jurisdiction.** It may be that control over the deposit agreement should not be exer- 


power may extend only to cases altering the debtor-creditor relationship, Finletter, The Law 
of Bankruptcy Reorganization 408 (1939); 2 Gerdes, Corporate Reorganizations § 1037 (1936). 

3 In re Prudence-Bonds Co., 79 F. (2d) 205 (C.C.A. ad 1935); see Pepper v. Litton, 7 U.S. 
Law Week 639, 643 (U.S. S. Ct. 1939). 

24 In re Parker-Young Co., 15 F. Supp. 965 (D.C. N.H. 1936). 

2s Parties may not defeat the jurisdiction of one court by stipulating that their dispute shall 
be settled only in another court, Nute v. Hamilton Mut. Ins. Co., 6 Gray (Mass.) 174 (1856); 
Mut. Reserve Fund Life Ass’n v. Cleveland Woolen Mills, 82 Fed. 508 (C.C.A. 6th 1897); 
Int’l Travelers’ Ass’n v. Branner, 109 Tex. 543, 212 S.W. 630 (1919). An agreement to arbi- 
trate both as to liability and loss is invalid, Williams v. Branning Mfg. Co., 154 N.C. 205, 70 
S.E. 290 (1911). 

26In re Ryan, 114 Fed. 373 (D.C. Pa. 1902); cf. In re Monmouth Pine Lumber Co., 109 
Fed. 308 (D.C. Ark. 1901); In re Levy, 110 Fed. 744 (D.C. Pa. 1901). 


27 First Nat’l Bank of Dallas v. Brown, 34 S.W. (2d) 412 (Tex. Civ. App. 1930). Contra: 
Jones v. Atlantic & W. R., 193 N.C. 590, 137 S.E. 706 (1927). 


28 § 77B (b), by empowering the judge to scrutinize the provisions of depository agreements, 
enables him to strike out provisions, such as those prohibiting bondholders from withdrawing 
from the agreement. The SEC interpretation of § 77B (h) (C.C.H. Bkcy. L. Serv. 9 3272 
(1935)), 80 as to exempt from registration only those securities issued pursuant to a confirmed 
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cised to the extent of excluding provisions permitting the committee to sell the bonds; 
but when it appears after the sale that the effect of the sale has been to defeat the court’s 
jurisdiction over a substantial part of the reorganization, it would seem that the court 
has power to disregard such attempted defeat of jurisdiction. 

The opinion in the principal case may support the argument, however, that the case 
holds that the district court could have exercised discretionary jurisdiction,?® and that 
the circuit court found that the dismissal of the petition would not have been an abuse 
of discretion.2° The petitioners’ position as an applicant for discretionary jurisdiction 
was weakened by several considerations. In the first place, taking jurisdiction of the 
petition would to some extent have slowed up the reorganization proceedings. An- 
other consideration is that the petitioners had voluntarily relinquished their claims as 
creditors; this may have made their position weaker than it would have been if they 
had never had a clear claim. It is perhaps for this reason that a bankruptcy case in 
which the court took jurisdiction to determine conflicting claims of creditors, even 
after the claim had been allowed to one of them, can be distinguished.** Finally, the 
petitioners’ admission that the purchaser was solvent and able to answer in damages in 
another forum weakened their contention that the loss of tactical position involved in 
going to another forum made it more convenient for them to have their case heard in 
the reorganization court. It must be noted, however, that petitioners’ loss in being 
forced to go to another court may be greater than a mere loss of tactical position; their 
loss may be loss of a substantive right. Whether the standard of fiduciary duties in re- 
organization proceedings is to be more stringent than the standard enforced by ordi- 


plan (except those exempt under § 77B (c) (10) of the Securities Act (48 Stat. 74 (1933) as 
amended 48 Stat. 905 (1934), 15 U.S.C.A. § 77C (10) (Supp. 1938)), provides an incentive for 
committees to obtain affirmative court approval of deposit agreements. See Protective Com- 
mittees and Reorganization Reform, 47 Yale L. J. 229 (1937). 


*° In re Lubliner & Trinz Theatres, 100 F. (2d) 646, 651 (C.C.A. 7th 1938). 


3° If it is the holding of the circuit court that the district court had discretionary jurisdic- 
tion, it may be that in view of the supposition that the district court was more familiar with the 
details of the case, the circuit court should have sent the case back to the district court for 
determination of the discretionary issue. This was the procedure followed in Central Hanover 
Bank & Trust Co. v. President and Directors of Manhattan Co., ros F. (2d) 130 (C.C.A. ad 
1939). 


* In re United Cigar Stores Co., 75 F. (2d) 290 (C.C.A. 2d 1935). Contra: Nixon v. 
Michaels, 38 F. (2d) 420 (C.C.A. 8th 1930). Since § 77B gives the court the same jurisdiction 
as that possessed by a bankruptcy court after adjudication (§ 77B (0)), the case would seem 
to be an applicable precedent. An attempt to distinguish the case on the ground that in a 
bankruptcy case the court is distributing a fund, and is interested in seeing that the proper 
persons obtain it, is not persuasive, in view of the fact that the reorganization court is dis- 
tributing interests in the debtor, and should be equally interested in seeing that the proper 
persons obtain those interests. 


3 In deciding the issue of discretion in the “property” cases, the courts balance the incon- 
venience to the property holder, resulting from the exercise of jurisdiction, against the result- 
ing convenience to the reorganization proceeding, Continental Ill. Nat’! Bank & Trust Co. v. 
Chicago, R.I. & P.R., 294 U.S. 648 (1935); 38 Col. L. Rev. 344 (1938); 6 Univ. Chi. L. Rev. 
690 (1939). Petitioner’ s contention in the instant case apparently was that the court should 


balance the inconvenience to the reorganization proceeding against the convenience to the 
petitioner. 
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nary courts has not yet been clearly ruled upon, but a recent Supreme Court decision 
seems to indicate that a higher standard may be required in reorganization proceed- 
ings.33 





Constitutional Law—Federal Power of Eminent Domain—(Federal].—Courts' and 
commentators’ have generally agreed that the Constitution denies to federal agencies 
all powers which are not specifically granted to the United States or which are not ap- 
propriate for carrying into execution powers specifically granted to the United States. 
It has thus been urged that the federal government may not constitutionally condemn 
land for public purposes unless such condemnation may be justified as an exercise of 
one or more of the powers vested in the federal government by the Constitution.‘ 

In the recent cases of United States v. Dieckman,5 United States v. Eighty Acres of 
Land,‘ and United States v. 458.95 Acres of Land,’ however, lower federal courts have 
departed from the above analysis. In order to sustain the use of federal condemnation 
to establish public recreational parks* and reforestation areas,? they appear to have 
argued that the federal government may constitutionally condemn land for any public 
purpose. If this doctrine is to be accepted, it must be maintained that the federal emi- 
nent domain power is a power, co-ordinate with, rather than resulting from, the powers 
enumerated in Article I, Section 8 of the Constitution. The instant cases rely most 
strongly upon the cases of United States v. Threkeld, and Kohl v. United States™ In 
the Threkeld case the Supreme Court held that the power to condemn land for a railway 
to be used to transport wood from a nationally owned forest resulted from the specified 
federal power to dispose of and protect national property. The Kohl case maintained 
that the power to condemn a postoffice site flowed from the grant of power to estab- 
lish post-offices and post-roads. Assertions in the Kohl and other cases that the emi- 
nent domain power is an inherent attribute of sovereignty” are accordingly rather 
weak authority for the results in the principal cases. 

In order to reconcile the results in the Dieckman, Eighty Acres of Land, and 483 
Acres of Land cases with the position that the United States is a sovereignty with pow- 


33 Taylor v. Standard Gas Co., 306 U.S. 307 (1939); see Pepper v. Litton, 7 U.S. Law 
Week 639 (U.S. S. Ct. 1939). 


* Carter v. Carter Coal Co., 298 U.S. 238, 291 (1936); Kansas v. Colorado, 206 U.S. 46, 
83, 87, 89 (1907); Martin v. Hunter’s Lessee, 1 Wheat. (U.S.) 304, 326 (1816). 

? Willis, Constitutional Law 220 (1936); Rottschaefer, Constitutional Law 82 (1939). 

3 For a different viewpoint, compare the Wilson-Roosevelt theory of constitutional powers 
discussed in Willoughby, Constitutional Law 56—7 (2d students’ ed. 1930). 

4 See Kohl v. United States, 91 U.S. 367, 374 (1875). 

5 ror F. (2d) 421 (C.C.A. 7th 1939). 

6 26 F. Supp. 315 (Ill. 1939). 

7 22 F. Supp. 1017 (Pa. 1937). 

8 Cases cited in notes 5 and 7 supra. 

* United States v. Eighty Acres of Land, 26 F. Supp. 315 (Ill. 1939). 

10 72 F. (2d) 464 (C.C.A. roth 1934); cf. Burley v. United States, 179 Fed. 1 (C.C.A. oth. 
1910). 

% gt U.S. 367 (1875). 

2 See Kohl v. United States, 91 U.S. 367, 371 (1875); United States v. Lynah, 188 U.S. 
445, 465 (1903). 
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ers upon which there are limitations other than that legislation be for the general wel- 
fare,"3 it is necessary to assume that use of the eminent domain power to establish 
public recreational parks and reforestation projects is an appropriate means of exe- 
cuting the federal power to spend for the general welfare. That the United States 
might constitutionally purchase land to be used for recreation parks and reforestation 
areas seems free from doubt" inasmuch as the Supreme Court has asserted the Hamil- 
tonian view that the federal government can expend funds in order to execute any 
policy conducive to the common good.'s 

Only commentators, however, have asserted that from the federal power to spend 
funds for the general welfare there results a federal power to coerce the sale of prop- 
erty. Although the maintenance of such a view seems necessary if the instant cases 
are to be reconciled with the position that the United States has only such powers as 
are expressly or impliedly granted by the United States Constitution, the pertinence 
of such a view is ignored by the instant cases. On the contrary, they only inquire 
whether the objects sought to be attained constitute “public uses.” A court should in 
any case refuse to make this inquiry, which is relevant only to the question of whether 
condemnation has been conducted in accord with the limitations upon federal power 
imposed by the Fifth Amendment, unless it is satisfied that the condemnation chal- 
lenged constitutes an exercise of a resulting federal power of eminent domain. If ina 
given case it were held that the power to condemn results from the power to spend for 
the general welfare, and that the purpose of the condemnation whose constitutionality 
was in question was the advancement of the general welfare, the inquiry whether the 
condemnation in question was for a public use should prove to be a mere formality 
since it would be anomalous to hold both that land was to be devoted to the general 
welfare and that it was to be dedicated to a non-public use. 

Whether a federal power to coerce the sale of land should be regarded as resulting 
from the federal power to spend for the general welfare is questionable. The Supreme 
Court has implied the power to condemn the Gettysburg battlefield from an implied 
federal power to establish military monuments,"? the power to condemn land for im- 


3 It is by no means certain, historically, that the federal government was not intended to 
have general power to provide for the general welfare. The evidence for this conclusion is, 
however, beyond the scope of the present note. 


%4 The two possible objections: that the project is local and is not open to an extended 
public seem effectively disposed of by the following cases: Barnidge v. United States, ror F. 
(2d) 295 (C.C.A. 8th 1939); Oklahoma City v. Sanders, 94 F. (2d) 323 (C.C.A. roth 1938); 
United States v. Eighty Acres of Land, 26 F. Supp. 315 (Ill. 1939); Missouri Utilities Co. v. 
California, 8 F. Supp. 454 (Mo. 1934); see Shoemaker v. United States, 147 U.S. 282, 297 
(1892), for strong dictum to the effect that land taken for a public park is taken for a public 
use. But cf. United States v. Certain Lands in Louisville, Ky., 78 F. (2d) 684 (C.C.A. 6th 
1935); Washington Water Power Co. v. Coeur d’Alene, 9 F. Supp. 263 (Idaho 1934). 

15 See United States v. Butler, 297 U.S. 1, 66 (1935). 1 Willoughby, Constitution of the 
United States 97 (2d ed. 1929); Burdick, Law of the American Constitution § 77 (1922); 
Pomeroy, Constitutional Law 228-9 (oth ed. 1886). It may be argued, however, that the 
holding in the Butler case is substantially a repudiation of the Hamilton view. If so, it is to 
be doubted that the Supreme Court, as presently constituted, would reaffirm the Butler case. 

6 Seak, Power of Federal Government to Condemn for Housing, 1 Law and Contemp. 
Probs. 232 (1935); McGuire, The New Deal and the Public Money, 23 Georgetown L.J. 155, 
179-88 (1935); Willis, Constitutional Law 722 (1936). 

17 United States v. Gettysburg Electric R., 160 U.S. 668 (1896). 
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provement of navigation from the commerce power," and the power to condemn lands 
for post offices from the power to establish post offices and post roads.'9 

The Court appears uniformly to have admitted, therefore, that if the purchase of a 
parcel of land is an appropriate means of executing a federal power, condemnation of 
the same parcel is also an appropriate means.** It has been argued to the contrary, 
however, that from the fact that the power to spend for the general welfare is unlim- 
ited, it does not follow that there is any power to coerce sales. It has been urged, more- 
over, that if federal agencies are permitted to employ eminent domain in aid of the 
spending power, the federal government will be able to acquire extensive jurisdiction 
over lands within the states and over the activities conducted thereon, thereby con- 
verting Article I, Section 8 into something which most scholars have long since de- 
cided that it is not, i.e., a general grant of power to provide for the general welfare. 

The persuasiveness of this in terrorem argument should be weakened by a reminder 
that judges could rely upon the never explicitly overruled Budler case, if they wished 
to find that the Tenth Amendment constituted a barrier to extensive federal erosion of 
state sovereignty. Moreover, no matter how extensive the scale of federal condemna- 
tion,” the states will still retain a certain amount of jurisdiction over federally con- 
demned lands which the states have not ceded to the federal government.*3 

While the Supreme Court has not been loathe to indicate the limits of most of the 
enumerated powers such as the taxing power,*4 and the commerce power,’ it has never 
defined the limits of the spending power. Although the Court has never expressly so 
stated, such reticence seems to rest upon the feeling that review of Congressional appro- 
priation rests with the people at the polls, or, perhaps more realistically, on the ground 


18 Cherokee Nation v. Kansas R., 135 U.S. 641 (1890). 

19 Kohl v. United States, 91 U.S. 367 (1875). 

20 See ibid., at 371. 

1 United States v. Butler, 297 U.S. 1 (1935); Bailey v. Drexel Furniture Co., 259 U.S. 20 
(1922); Hammer v. Dagenhart, 247 U.S. 251 (1918). Contra: McCray v. United States, 195 
U.S. 27 (1904); United States v. Doremus, 249 U.S. 86 (1919) (semble); Sonzinsky v. United 
States, 300 U.S. 506 (1937) (semble). 

= That the federal government will attempt condemnation of a substantial percentage of 
American land seems virtually fantastic. It should be remembered that ‘‘A tortured construc- 
tion of the Constitution is not to be justified by recourse to extreme examples of reckless con- 
gressional spending which might occur if courts could not prevent—expenditures which, even 
if they could be thought to effect any national purpose, would be possible only by action of a 
legislature lost to all sense of public responsibility. Such suppositions are addressed to the mind 
accustomed to believe that it is the business of courts to sit in judgment on-the wisdom of legis- 
lative action,” United States v. Butler, 297 U.S. 1, 87 (1935) (dissenting opinion of Mr. 
Justice Stone). United States v. Railroad Bridge Co., Fed. Cas. No. 16114, at 686, 689 (1855) 
illustrates the doubtful value of in terrorem arguments. In that case Justice McLean expressed 
fear that if the power of the federal government to build internal roads under the commerce 
power were admitted, the federal government could ‘‘make turnpike or railroads throughout 
the entire country.” 

23 Utah Power & Light Co. v. United States, 243 U.S. 389 (1917). Fields, Jurisdiction over 
Nationally Owned Areas within the States, 24 Calif. L. Rev. 573 (1936). 


24 Hammer v. Dagenhart, 247 U.S. 251 (1918). 
*s Atlantic Coast Line R. v. Standard Oil Co. of Ky., 275 U.S. 257 (1927). 
*6 Cooley, Taxation §':787(4th ed. 1924). 
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that courts are unqualified or unable to reverse legislative determinations of policies 
conducive to the general welfare. Consistency would therefore require avoidance of 
judicial review in those cases in which condemnation may be justified only as an exer- 
cise of the spending power. How such avoidance of judicial review would be accom- 
plished is a matter of conjecture. Perhaps the doctrines of “political question” or 
“lack of sufficient pecuniary interest” used effectively in Massachusetis ». Mellon? 
could be expanded to fit the eminent domain cases. Again the Court might say that 
discretion belongs to Congress, unless “the choice is clearly wrong, a display of arbi- 
trary power.”’** It has even been suggested that to effect such avoidance the Supreme 
Court should refuse to pass upon the constitutionality of federal action.” 

If the courts insist that the eminent domain function may not supplement the spend- 
ing power, the federal government might still accomplish numerous ends similar to 
those accomplished in the instant cases by conditioning the award of grants-in-aid 
upon compliance by the states with terms dictated by federal administrators.%° 


Damages—Mitigation of Compensatory Damages—{Georgia].— When threatened 
with a suit for injury from the presence of a foreign substance in a bottle of Coca-Cola, 
the defendant Coca-Cola Company procured the installation of a device in the plain- 
tiff’s hospital room which enabled the defendant’s agents to listen to and record private 
conversations between the plaintiff and her husband, doctors, nurses, and friends. The 
plaintiff sued for invasion of her right of privacy. The defendant sought to justify its 
conduct on the basis of its right to protect its property against the plaintiff’s allegedly 
false claim of damage. The court held that although the plaintiff’s claim and threat- 
ened suit did not justify the defendant’s intrusion, the facts might be pleaded in mitiga- 
tion of damages. McDaniel v. Atlanta Coca-Cola Bottling Co.* 

It would seem that the court’s refusal to allow the plaintiff’s conduct to justify the 
defendant’s invasion is adequately supported by a strong social attitude against in- 
vasions of privacy.? The Georgia court’s decision that mitigation be allowed was based 
on a state statute precisely in point;? however, a Wisconsin court has reached a con- 
trary result under a statute permitting, in an action for libel or slander, use in mitiga- 


27 262 U.S. 447 (1923). 8 Helvering v. Davis, 301 U.S. 619, 640 (1936). 
** Nicholson, Federal Spending Power, 9 Temple L. Q. 3, 24 (1934). In the interest of 


securing uniformity, it appears to be desirable that there be review by the federal judiciary 
of the constitutionality of state legislation. 


3° Missouri Utilities Co. v. California, 8 F. Supp. 454, 464 (Mo. 1934). Corwin, Spending 
Power of Congress, 36 Harv. L. Rev. 548, 577 (1923). 

* 2 S.E. (ad) 810 (Ga. App. 1939). 

* Conventional delineations of the rules guaranteeing privacy are broad and supported by 
strong statements of policy. Warren and Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 
(1890); Kacedan, The Right of Privacy, 12 Boston U. L. Rev. 353 (1932). Pavesich v. New 
England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 (1905); Rhodes v. Graham, 238 Ky. 225, 37 S.W. 
(2d) 46 (1931). 

Eavesdropping was an indictable nuisance at common law, 2 Wharton, Criminal Law § 1718 
(rath ed. 1932). In Georgia, at least, eavesdropping has been condemned by statute as well, 
Ga. Code (1933) § 26-2001. 


3 Ga. Code (1933) § 105-1802: “‘Circumstances not amounting to justification may be plead- 
ed in extenuation and mitigation of damages.” 
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tion of evidence denied effectiveness as a justification.‘ If the position of the court deny- 
ing justification is a sound one, use in mitigation of damages of the identical evidence 
denied credence as a justification, would seem to be undesirable. The court in effect is 
permitting justification, since to say that the defendant is wholly unjustified in inflicting 
injury, but need not pay damages for the injury or need pay only nominal damages, is 
to do by indirection what is not permitted directly. It is noteworthy that in the prin- 
cipal case the jury, after being permitted to hear the evidence in mitigation, brought in 
a verdict for the defendant.’ 

Under the better view evidence in mitigation of damages is not permitted to miti- 
gate compensatory damages actually sustained.® It is correctly permitted either to pre- 
vent assessment of greater compensatory damages than were sustained,’ or to prevent 
assessment of punitive damages.® It is probable that in the principal case the court was 
not motivated by the desire to prevent assessment of greater damages than the plain- 
tiff actually suffered; nor, unless the conclusion is accepted that all damages permitted 
for invasion of privacy are punitive in nature, could the court have been motivated by 
the desire to prevent assessment of punitive damages. By use of the mitigation tech- 
nique, the court permitted mitigation of compensatory damages actually sustained in 
order either to punish the plaintiff by reduction of his recovery (in effect cross assess- 
ment of punitive damages), or partially to justify the conduct of the defendant. That 
is, the court permitted mitigation either because the plaintiff’s fault was such that he 
did not deserve full recovery, or because the defendant’s conduct was not so blame- 
worthy as to require subjection to full liability. 

To allow mitigation predicated on the fault of the plaintiff has serious implications. 
A premium is placed upon invasion of privacy, by offer of at least partial amnesty, if 
fault in the plaintiff can be discovered. Even commission of a crime does not bar the 


door of a court to the plaintiff ;9 it would seem that recovery should not be denied for an 
admitted wrong on the ground that the plaintiff was contemplating a civil tort. The 
analogy of the doctrines of contributory and comparative negligence, through which 


4 Wis. Stat. (1937) § 263.38: “‘In an action for libel or slander the defendant may in his 
answer allege both the truth of the matter charged as defamatory and any mitigating circum- 
stances to reduce the amount of the damages; and whether he prove the justification or not he 
may give in evidence the mitigating circumstances.”’ The court stated that this did not permit 
mitigation of compensatory damages actually suffered, Candrian v. Miller, 98 Wis. 164, 73 
N.W. 1004 (1898). 

It should be noted, however, that the Georgia provision is contained in the section on Torts, 
while the Wisconsin statute is in the section labeled Pleadings. 


5 McDaniel v. Atlanta Coca-Cola Bottling Co., 2 S.E. (2d) 810, 814 (Ga. App. 1939). 
663 A.L.R. 890 (1929). 


7 Duval v. Davey, 32 Ohio St. 604, 612 (1877); Craney v. Donavan, 92 Conn. 236, 102 
Atl. 640 (1917). 


* Burt v. Advertiser Newspaper Co., 154 Mass. 238, 28 N.E. 1 (1891); Clair v. Battle Creek 
J. Co., 168 Mich. 467, 473, 134 N.W. 443, 445 (1912); Rearick v. Wilcox, 81 Ill. 77 (1876); Tay- 
lor v. Hearst, 118 Cal. 366, 50 Pac. 541 (1897); Massee v. Williams, 207 Fed. 222 (C.C.A. 6th 
1913). “Mitigating circumstances are those that affect the basis for an award of exemplary 
damages, or reduce actual damages by showing not that they were never suffered, but that they 
have been partially extinguished,’”’ McClelland v. Climax Hosiery Mills, 252 N.Y. 347, 358, 
169 N.E. 605, 609 (1930). 


» Brandeis, J., in Olmstead v. United States, 277 U.S. 438, 484 (1928). 
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a plaintiff is deprived of his action because of his own wrong, should be mentioned in 
order to be distinguished. There the negligence of the plaintiff and the defendant con- 
tribute to a single injury; here the torts of the plaintiff and the defendant each caused 
a separate injury. The most persuasive argument in favor of the position of the court 
is the suggestion that punitive damages should be mutual.'* This view has been refuted 
by Sutherland," particularly on the convincing ground that “aside from the ultra re- 
finement it involves, .. . . the plaintiff is punished without cause—he may not have 
violated the law.” Furthermore, if the plaintiff has committed a legal wrong, the de- 
fendant may prosecute a separate action. In refutation of the contention that it is de- 
sirable to settle all problems in one suit, it is submitted that the issue is confused by 
presentation of two different inquiries in a single lawsuit; the attention of the jury is 
directed to the plaintiff’s fault, to the neglect of his injury. 

Mitigation predicated on the fact that the defendant is not blameworthy would 
seem equally undesirable and perhaps anomalous. To allow the blamelessness of the 
defendant to triumph completely, mitigation must be permitted, whether or not the 
plaintiff is actually innocent of wrong, in every case in which a suit is contemplated 
the bona fides of which the defendant justifiably doubts. This is obviously unjust to 
innocent litigants. If, on the other hand, the fact that the defendant is not blame- 
worthy is permitted to mitigate damages only when the plaintiff is actually guilty of 
wrong, then the test of the defendant’s merit is placed on an external factor over which 
he has no control. To the suggestion that the defendant should be permitted to shoul- 
der this risk, the refutation is again that such a decision places a premium on risking 
commission of an admitted wrong. 

In justice to the Georgia position it must be granted that the result is to some ex- 
tent persuasive. The Coca-Cola Company, and many other purveyors of food and drink, 
have been harassed by a multitude of fictitious claims; a weapon is here placed in their 
hands to enable effective defense. An extremely flexible scale of damages permits the 
jury to allow more accurately a recovery commensurate with justice under all the 
facts. While it is likely that few would attempt to argue that the plaintiff’s conduct 
should be permitted to be pleaded in a burglary action or even in a civil suit for bat- 
tery, desire to maintain the right of privacy may not be as powerful as the desire to pro- 
tect against fictitious claims. 

Perhaps the circumstance that creation of the tort was comparatively recent is in- 
dicative of absence of strong motivating policy. Certainly qualification of early ex- 
pressions of its strength would not conflict with a powerful momentum. The jury is 
given an opportunity to balance the social values of the conflicting interests here in- 
volved as reflected in the mores of the people. Under this view, the case is an example 
of the ritualistic function of the law.* In denying justification the court celebrated the 
sanctity of the right of privacy, and conventional consistency; in permitting mitigation 
it allowed the mores of the people to be effective. 


Labor Law—Anti-injunction Act—Enjoining All Picketing after Violence Occurs— 
{New York].—Members of the defendant union committed several acts of violence while 
picketing the plaintiff’s premises during a labor dispute. Held, notwithstanding the 

© 16 Harv. L. Rev. 591 (1903). 

™ 4 Sutherland, Damages § 1255 (4th ed. 1916). 

* Arnold, Symbols of Government c. ii (1935). 
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New York anti-injunction statute,’ all picketing may be enjoined when sufficient vio- 
lence has occurred to indicate that the toleration even of peaceful picketing will result 
in violence. The denial of a motion to modify an injunction prohibiting all picketing 
was affirmed. Busch Jewelry Co. v. United Retail Employees’ Union, Local 830. 

Early anti-injunction statutes were crippled¢ by limiting the term “labor dispute” 
to disputes growing out of the employer-employee relationships and by pronouncing 
the statutes declaratory of the common law.‘ Later statutes,’ such as the one involved 
in the instant case, sought to circumvent these difficulties by defining “labor dispute” 
in broader terms® and by specifically declaring that a court of equity was to be without 
jurisdiction in certain enumerated types of cases.® Such statutes commonly contain 
provisions prohibiting injunctions against activity commonly considered peaceful 
picketing. 

The problem presented by the principal case is whether even under such statutory 
provisions, peaceful picketing may be enjoined because previous illegal activity may 
be expected to continue if any picketing is permitted. The problem is further com- 
plicated by the constitutional question presented if the statute be interpreted to deny 
equitable relief against violence. The more general question as to the scope of equitable 
relief against illegal acts is also presented. The solutions which have been applied by 
the courts may be discussed in terms of these problems. 

Some decrees have prohibited all picketing, excepting only such acts as are par- 
ticularly defined and regulated therein.’* In so far as such decrees merely define peace- 
ful picketing in the particular situation, there is no conflict with the statute. A decree 
which goes further, however, to enjoin specifically or by implication activity usually 
considered peaceful, is more difficult to reconcile with the statute. In any event, no 
constitutional problem arises under this construction. The court exercises its power to 
determine precisely the amount of pressure which a union may exercise. As a practical 
matter partial prohibition refuses to the union the privilege of determining for itself 
which, among peaceful picketing techniques, will be most desirable in rapidly chang- 

* N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1939) § 876-a. 

* 22 N.E. (2d) 320 (N.Y. 1939). 

3 E.g., 38 Stat. 730 (1914), 29 U.S.C.A. § 52 (1927); Ill. Rev. Stat. (1939) c. 48, § 2a; Minn. 
Stat. (Mason, 1927) § 4256-7; Kan. Gen. Stat. (Corrick, 1935) § 60-1104. 

4 Frankfurter and Green, The Labor Injunction 150-98 (1930). 


5 Duplex Printing Co. v. Deering, 254 U.S. 443 (1921); Bull v. Int’l Alliance of Theatrical 
State Employees, 119 Kan. 713, 241 Pac. 459 (1925). 

6 See American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184, 203 
(1921). 

7 N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1939) § 876-a; 47 Stat. 70 (1932), 29 U.S.C.A. 
§§ 101-15 (1935). 


* N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1939) § 876-a10; 47 Stat. 73 § 13(a), (b), (c) 
(1932), 29 U.S.C.A. § 113 (a), (b), (c) (Supp. 1938). 


9 N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1939) § 876-a1; 47 Stat. 70 § 4 (1932), 29 
U.S.C.A. § 104 (1935). 

*° De Agostina v. Holmden, 157 N.Y. Misc. 819, 285 N.Y. Supp. 909 (1937); Remington 
Rand v. Crofoot, 248 App. Div. 356, 289 N.Y. Supp. 1025 (1936); Lake Charles Stevedores 


v. Mayo, 20 F. Supp. 698 (La. 1935). Under the Clayton Act: American Steel Foundries v. 
Tri-City Trades Council, 257 U.S. 184 (1921). 
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ing situations and such partial prohibition generally entails a more complicated court 
decree, the niceties of which cannot readily be appreciated by the layman affected. 

A second solution to the problem of enjoining peaceful picketing is the one accepted 
in the principal case—complete prohibition of picketing, peaceful and otherwise, once 
violence has occurred.” It is difficult to see how this can properly be done after a stat- , 
ute has deprived the court of jurisdiction to enjoin such activity. A possible justifica- 
tion is that even peaceful picketing under such circumstances" is a “method involving 
violence,”*4 hence beyond the protection of the statute. But aside from the logical 
difficulty of asserting that peaceful picketing can be a “method involving violence,” 
it does not appear that the court in the principal case relied on this point. 

The court did rely on the proposition that if the statute were construed to deny 
jurisdiction to enjoin dangerous and illegal acts, it would be unconstitutional. The 
applicability of this principle may be questioned without doubting its soundness. The 
dissenting justice pointed out that the problem was not whether illegal acts were en- 
joinable but whether legal" acts could also be enjoined."? So stated, the constitutional 
question is hardly formidable.** The argument that once violence has occurred, any 


™ Statement of William Green, S. Hearing on S. 1482, 7oth Cong. rst Sess., at 70 (1928). 
Where conduct is to be closely regulated, a lengthy decree may be advantageous from the point 
of view of the union in so far as unionists may then know exactly what action they may take. 
Compare the discussion in Great Northern R. v. Brosseau, 286 Fed. 414, 415 (D.C. N.D. 1923) 
with the decree in that case, at 424. 


"2 May’s Furs and Ready to Wear v. Bauer, 255 App. Div. 643, 8 N.Y.S. (2d) 819 (1939); 
cf. Swing v. AFL, 298 Ill. App. 63, 18 N.E. (2d) 258 (1938); Wiest v. Dirks, 20 N.E. (2d) 969 
(Ind. 1939). In the case last cited it does not appear that the court was urged to limit the in- 
junction to violent acts alone. 

3 See American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184, 205 
(1921). 

4 N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1939) § 876-a1(f): “‘That no item of relief 
granted prohibits directly or indirectly ... . giving publicity .... whether by advertising, 
speaking, picketing, patrolling any public street . . . . by any method not involving fraud, vio- 
lence, or breach of the peace . . . .” (Italics added). 


*8 Busch Jewelry Co. v. United Retail Employees’ Union, Local 830, 22 N.E. (2d) 320, 322 
(N.Y. 1939); cf. Truax v. Corrigan, 257 U.S. 312 (1921). 

6 Since the New York statute merely denies jurisdiction to enjoin certain acts, it may be 
argued that such acts remain illegal if they were illegal before the statute and continue to en- 
tail liability in damages, the statute having merely rendered them non-enjoinable. Such a con- 
struction presents constitutional difficulties in view of the holding in Truax v. Corrigan, 257 
U.S. 312 (1921) that a denial of equitable relief against illegal activity in labor disputes is a 
denial of equal protection. Difficulty is avoided where the statute in terms declares that the 
non-enjoinable activity is legal. E.g. Wis. Stat. (1935) § 133.07. 


17 Nann v. Raimist, 255 N.Y. 307, 174 N.E. 690 (1931) is the leading case in New York to 
the effect that all picketing may be enjoined where previous illegal acts indicate danger to 
property if any picketing be allowed. In that case an injunction had already been violated by 
the defendants. This demonstration of irresponsibility was considered sufficient to warrant a 
blanket injunction. The case is founded on a dictum in Exchange Bakery & Restaurant v. 
Rifkin, 245 N.Y. 260, 269, 157 N.E. 130, 135 (1927) where the injunction was denied. Even the 
dissenting justice in the principal case accepted the doctrine of Nann v. Raimist, arguing 
only that it did not appear in the case that peaceful picketing was out of the question. 

8 Senn v. Tile Layers Protective Union, 301 U.S. 468 (1937). 
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picketing will appear coercive to the public may be met by the suggestion that the in- 
junction against further violence should allay such fears. 

It should be further considered that the protection accorded the plaintiff in the 
principal case is unusual in equity in cases other than labor disputes. Ordinarily, un- 
lawful acts alone are enjoined.’® Hence, if it be assumed that peaceful picketing is legal, 
courts which enjoin it because of its previous connection with illegal activity thereby 
enlarge the area of protected interest in this special case. The policy of providing such 
added relief where social and economic conflict is severe and where the relative right is 
difficult to weigh may well be doubted.” 

These considerations point to the desirability of the third solution, enjoining vio- 
lent acts only. It is suggested that such a rule is in accord with the provisions of the 
statute, is not properly assailable on constitutional grounds, and allows as great a 
measure of relief as has been usual in equity cases other than in labor disputes. 


Postal Laws—Right of Third Party to Recover upon a Postmaster’s Bond— 
[Federal].—The plaintiff finance company purchased conditional sales contracts from 
an automobile dealer and for credit information regarding the makers of the contracts 
relied upon the answers to mailed inquiries sent to such makers and to their credit ref- 
erences. At the dealer’s request, the postmaster delivered these letters to him for the 
addressees. The dealer fraudulently answered the letters himself and was thereby en- 
abled to sell to the plaintiff $40,000 worth of spurious contracts. Without the express 
consent of the United States the plaintiff sued the defendant, surety on the postmaster’s 
bond to the United States, the bond being conditioned on the postmaster’s “faithful 
discharge of all duties and trusts imposed on him as acting postmaster either by law or 
by the regulations of the Post Office Department ” Held, in requiring a post- 
master’s bond the United States did not impliedly consent to a suit thereon by a user 
of the mails. The judgment of dismissal was affirmed. United States for use and benefit 
of Midland Loan Finance Co. v. National Surety Co." 

The statutes which require bonds of government officers frequently provide ex- 
pressly that third parties injured by breaches of the conditions of the bonds may sue 
the sureties in the name of the obligee.? Even in the absence of such express provisions 
courts have sometimes found a “legal intendment” to permit third parties to sue in 


9 In Hunnicutt v. Eaton, 184 Ga. 485, 191 S.E. 919 (1937) the maintenance of a dance 
pavilion was enjoined because certain acts constituting a nuisance had been committed, not- 
withstanding that some of the business was lawful. Although the court relied on its general 
equity powers it is suggested in 16 N.C.L. Rev. 33 (1937) that the decision may have been on 
analogy with statutes in other Southern jurisdictions enlarging the powers of courts of equity 
in such cases. 


2° Prior Illegal Acts as a Ground for Blanket Injunctions against Picketing, 44 Harv. L. 
Rev. 971 (1931). 

2* Houston & North Texas Motor Freight Lines v. Local Union No. 886, 24 F. Supp. 619 
(Okla. 1938); Newton v. Laclede Steel Co., 80 F. (2d) 636 (C.C.A. 7th 1935); cf. Rosen v. 
United Shoe and Leather Workers’ Union, 287 Ill. App. 49, 4 N.E. (2d) 507 (1936). At common 
law: Wise Shoe Co. v. Lowenthal, 266 N.Y. 264, 194 N.E. 749 (1935). 

* 103 F. (2d) 450 (C.C.A. 8th 1939), cert. granted, 7 U.S. Law Week 355 (1939). 


2 E.g., Rev. Stat. § 1735 (1878), 22 U.S.C.A. § 103 (1927) (consular officers); cf. Rev. Stat. 
§ 784 (1878), 28 U.S.C.A. § 500 (1928) (marshals). 
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the name of the obligee.? This is in effect a finding that the interests which the statute 
intends to protect by requiring the bond can best be served by allowing third parties 
to sue the sureties; hence it may be inferred that the legislature intended to consent to 
such suits. 

In the principal case the court decided that the bond was required primarily to pro- 
tect the government in its financial dealings with postal employees. The statutes which 
govern postmaster’s bonds lend strong support to this view.‘ To permit suits by third 
persons might defeat the purpose of the bond by exhausting the penalty and leaving 
nothing for the protection of the government.’ In these respects the principal case 
can be distinguished from Howard v. United States,6 where a litigant who had been 
found to be entitled to certain moneys left with a clerk of court was permitted to sue 
without government consent on the clerk’s bond to the United States. In that case it 
was recognized that the clerk’s financial dealings were chiefly with litigants, whether 
public or private, and not with the government as such. Hence an implied permission 
to litigants to sue in the name of the United States could easily be found. But such 
an implied consent to suits by third parties has been found in the case of no other fed- 
eral bond,’ and state and territorial courts have twice denied third parties the right to 
recover upon a postmaster’s bond.* 


3 People v. Wipfler, 167 Mich. 13, 132 N.W. 444 (1911) (creditor suing on receiver’s bond 
to the state); Beckley v. Moran, 61 F. (2d) 238 (C.C.A. 4th 1932) (person falsely imprisoned 
suing on bond of chief of police to city). Contra: Washington v. Young, 10 Wheat. (U.S.) 406 
(1825) (unpaid holder of a winning lottery ticket suing on manager’s bond to municipality); 
Graton v. Cambridge, 259 Mass. 310, 156 N.E. 431 (1927) (purchaser of realty relying on col- 
lector’s erroneous certificate of liens thereon suing on collector’s bond to city). 

4 Rev. Stat. § 403 (1878), 5 U.S.C.A. § 377 (1927), requiring bonds to be made to the United 
States; Rev. Stat. § 3835 (1878), 39 U.S.C.A. § 36 (1928), applying payments made by post- 
master under a new bond to discharge any balance still due from him under his old bond; Rev. 
Stat. § 3836 (1878), 39 U.S.C.A. § 38 (1928), “sureties shall be responsible under their 
bond for the safekeeping of the public property of the post office, and the due performance of 
the duties thereof, until the expiration of the commission, or until a successor has been duly ap- 
pointed and qualified ... .’’; Rev. Stat. § 3838 (1878), 39 U.S.C.A. § 40 (1928), releasing 
sureties if the United States does not sue to recover debt of postmaster within three years; and 
Rev. Stat. § 3845 (1878), 39 U.S.C.A. § 44 (1928), providing that if a postmaster fails to render 
his accounts, ‘“‘he and his sureties shall forfeit and pay double the amount of the gross receipts of 
such office during any previous or subsequent equal period of time 6 

5 This problem arose under the Heard Act, 28 Stat. 278 (1894), which expressly permitted 
suits by laborers and material men on public contractors’ bonds to the United States. The re- 
sult was several changes in the law. By 33 Stat. 811 (1904), suits on the bond were forbidden 
until six months after completion of the project, and the government was given priority. The 
Miller Act, 49 Stat. 793 (1935), 40 U.S.C.A. § 270a (Supp. 1938), required public contractors 
to give two bonds—a performance bond for the protection of the government and a payment 
bond for the protection of persons supplying labor and materials. 

6 184 U.S. 676 (1902). 

7 But in these situations suits on a federal bond for the benefit of third parties have been 
maintained: United States v. Ward, 257 Fed. 372 (C.C.A. 8th 1919) (suit by United States); 
United States ex rel. Brimberg Bros. v. Globe Indemnity Co., 26 F. (2d) 191 (C.C.A. 2d 1928) 
(suit with express consent of United States). 

* Idaho Gold Reduction Co. v. Croghan, 6 Idaho 471, 56 Pac. 164 (1899); Wile v. United 
States Fidelity & Guaranty Co., 6 Alaska 48 (1918); see United States v. Griswold, 8 Ariz. 453, 
76 Pac. 596 (1904); cf. United States v. United States Lines Co., 24 F. Supp. 427 (N.Y. 1938). 
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If the plaintiff could not recover on the bond, the question is next presented whether 
it had recourse against the government itself. Although the plaintiff might have sued 
the postmaster individually,® no action on the theory of respondeat superior would lie 
against the United States for the wrongful act of its agents.*® There appears to be little 
authority as to the contractual relationship, if any, between the United States and 
users of the mail, but it seems that the United States assumes no liability by the ac- 
ceptance of ordinary mail matter." The carriage of mails is regarded as a government 
function to be performed at a low rate for public convenience. That protection may be 
had, if paid for, by insuring or registering mail” tends to show that there is no inten- 
tion to assume liability to persons who do not make this additional payment. But even 
if it were arguable that the United States, by accepting ordinary mail matter, under- 
took the liability of a common carrier, it is questionable whether consequential dam- 
ages such as resulted in the principal case could be recovered." 

There remain three other possibilities of redress. On the theory that a bailee can 
recover not only his own loss but that of the bailor also, the United States has recovered 
losses suffered by users of the mails on postmaster’s bonds" and has held sums so col- 
lected for distribution among their owners by a procedure set forth in the statutes and 
postal regulations.*s If the plaintiff had been successful in persuading the Attorney 
General to give consent to this suit,’* the plaintiff probably could have sued on the 
bond.'7 Should these means of redress have failed, the plaintiff might have tried to take 
advantage of administrative procedures for settlement of limited claims against the 
government arising from the negligence of employees in the operation of the depart- 
ments."* The government apparently did not act in any of these ways to aid the plain- 
tiff because its damages were consequential’ and because the postmaster did not di- 


* Teal v. Felton, 12 How. (U.S.) 284 (1851); Raisler v. Oliver & Co., 97 Ala. 710, 12 So. 238 
(1893). 

© Gibbons v. United States, 8 Wall. (U.S.) 269 (1869). 

™ See United States v. American Surety Co., 161 Fed. 149, 151 (D.C. Md. 1908); United 
States v. Atlantic Coast Line R., 206 Fed. 190, 196 (D.C. N.C. 1913); cf. Western Union Tel. 
Co. v. Poston, 256 U.S. 662 (1920). 

2 Cases speak of the United States as bailee for hire of registered mail. See Nat’l Surety 
Co. v. United States, 129 Fed. 70, 73 (C.C.A. 8th 1904); United States v. United States Fidel- 
ity & Guaranty Co., 247 Fed. 16, 18 (C.C.A. 6th 1918). 47 Stat. 338, 339 (1932), 39 U.S.C.A. 
§§ 381-4 (Supp. 1938). 

3 5 Williston, Contracts §§ 1344, 1344A, 1356, 1357 (rev. ed. 1937). The sender of a coded 
telegram, the contents of which, like a sealed letter, are unknown to the transmitting company, 
usually cannot recover consequential damages caused by delay or non-delivery. Kerr Steam- 
ship Co. v. Radio Corporation of America, 245 N.Y. 284, 157 N.E. 140 (1927). 

+4 Nat’l Surety Co. v. United States, 129 Fed. 70 (C.C.A. 8th 1904); United States v. United 
States Fidelity & Guaranty Co., 247 Fed. 16 (C.C.A. 6th 1918). 

*S Postal Laws and Regulations of 1932, § 816, 17 Stat. 291 (1872), 39 U.S.C.A. § 790 (1928). 

*6 The Department of Justice declined to take any action with regard to the plaintiff's re- 
quest for permission to sue in the name of the United States. Later the United States filed a 
brief as amicus curiae denying the plaintiff’s right to sue. 

+7 Cf. United States ex rel. Brimberg Bros. v. Globe Indemnity Co., 26 F. (2d) 191 (C.C.A. 
ad 1928). 

8 42 Stat. 1066 (1922), 31 U.S.C.A. § 215 (1927); 48 Stat. 1207 (1934); 5 U.S.C.A. § 392 
(Supp. 1938). 

19 Note 13 supra. 
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rectly violate any postal regulation.” Since the application of these remedies is dis- 
cretionary with government officers, no mandamus would lie to compel them to act.” 
But the existence of these remedies, together with the opportunity of insuring or regis- 
tering may indicate that Congress did not intend to provide further protection to third 
parties by allowing suit on a postmaster’s bond. 


Receivers—Jurisdiction to Appoint as Means of Abating Usury—Use of Receiver 
to Obtain Evidence—({Minnesota].—An action was brought by a Minnesota county 
attorney to enjoin the defendant from conducting a small loan business wherein the 
usury law was allegedly continually violated, and to secure the appointment of a re- 
ceiver of the defendant’s business pendente lite. Usury is not a crime in Minnesota, but 
civil penalties are attached by statutes which provide that usurious notes may be can- 
celed and any action thereon enjoined," and that usurious interest paid to the lender 
may be sued for by the borrower, collected by an officer of the court, and remitted, one- 
half to the borrower, and one-half to the treasurer of the county in which the act of us- 
ury was committed.? Held, the defendant’s repeated violation of the statutes consti- 
tuted an enjoinable public nuisance,} a proper ancillary remedy for which was the ap- 
pointment of a receiver pendente lite of the defendant’s business’ assets and records. 
Judgment for the plaintiff affirmed, with two justices dissenting. State ex rel. Goff v. 
O’Neil.4 

The court granted a receivership of all of the defendant’s business assets and rec- 
ords, on the theory that there was threatened impairment of the county’s specific 
claim to usurious interest theretofore paid to the defendant. The legal justification for 
this holding is not apparent. Ordinarily the remedy of receivership is denied a simple 
contract creditors in order “‘to protect . . . . debtor{s] from the too hasty onslaught of 
.... impatient creditor(s].”* It seems clear that the state has even less of an interest 
than that of a simple contract creditor, since it can maintain no direct action against 
the usurer.” 


*° The postmaster was subsequently promoted. Postal Laws and Regulations of 19332, 
{I § 777(2), reads: ‘Where a person requests delivery to him of mail of another claiming that 
the addressee has verbally given him authority to receive it, the postmaster, if he doubts the 
authority, may require it to be in writing, signed and filed in his office.” The postmaster might 
have delivered the mail to the dealer without violating this regulation. 

* United States ex rel. Chicago G. W. R. v. ICC, 294 U.S. 50 (1935). 

* Minn. Stat. (Mason, 1927) § 7040. 

* Minn. Stat. (Mason, 1927) § 7037. 

3 Commonwealth ex rel. Grauman v. Continental Co., 275 Ky. 238, 121 S.W. (2d) 49 (1938); 
State ex rel. Beck v. Bashan, 146 Kan. 181, 70 P. (2d) 24 (1937); State ex rel. Smith v. Mc- 
Mahon, 128 Kan. 772, 280 Pac. 906 (1929), noted in 30 Col. L. Rev. 125 (1930), 15 Cornell L. Q. 
472 (1930), 28 Mich. L. Rev. 939 (1930), 39 Yale L. J. 590 (1930). Contra: People ex rel. 
Stephens v. Seccombe, 103 Cal. App. 306, 284 Pac. 725 (1930); Means v. State, 75 S.W. (2d) 
953 (Tex. Civ. App. 1934). In the instant case the court attempted to distinguish the Stephens 
and the Means cases. 

4 286 N.W. 316 (Minn. 1939). 

5 Minn. Stat. (Mason, 1927) § 9389 (1); 1 Clark, Receivers § 180 (2d ed. 1929). 

* Use of Receiverships to Enforce Restrictive Regulations of Oil Production, 43 Yale L. J. 
1156, 1161 (1934). 

7 Minn. Stat. (Mason, 1927) § 7037. 
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The county attorney further argued that a receivership of the defendant’s negotia- 
ble instruments was needed in order to protect the makers of the usurious notes from 
being deprived of their defense of usury by negotiation of the notes. This argument is 
sound only in a jurisdiction in which a bona fide purchaser of a negotiable instrument 
takes free of the defense of usury.* In a jurisdiction in which a usurious note is “void,” 
on the other hand, a receivership of a usurer’s negotiable assets may be necessary to 
protect persons to whom the usurer might otherwise negotiate the notes for value and 
without notice of the usury. Whether or not one or the other of the foregoing argu- 
ments will be prima facie sufficient to induce a court to appoint a receiver of an alleged 
usurer’s negotiable assets will depend on the view that the court takes of its power to 
mold equitable remedies to new cases.® In jurisdictions denying an injunction by the 
state against the negotiation of usurious notes a receivership will probably be denied.” 
In jurisdictions in which receiverships have been granted on the broad ground of pro- 
tecting the public interest," the outcome is doubtful. 

Assuming, however, that by statute” or as a matter of equity jurisprudence," a 
state agency has sufficient interest to demand a receivership, it becomes pertinent to 
inquire whether there is any constitutional objection to granting a receivership on 
facts analogous to those in the principal case. Mr. Justice Stone, in his dissent,™ ad- 
vanced one such objection when he maintained that the principal purpose of the re- 
ceivership of the defendant’s entire business assets and records was to procure evi- 
dence in advance of trial. The procuring of evidence might undoubtedly be a purpose 
of a receivership of a usurer’s assets and records, inasmuch as all property in the hands 
of a receiver is in the custody of the court's and inasmuch as all court records are open 
to the public.** Access to the defendant’s books and records was not useful to the coun- 
ty in the present case since the county had to make a prima facie showing that the de- 


* Under statutes similar to Minn. Stat. (Mason, 1927) § 7040, providing that usurious 
notes may be declared void and any action thereon enjoined, courts reach varying results. 
Cases holding that a bona fide purchaser may not maintain an action are: Whitaker v. Smith, 
255 Ky. 339, 73 S.W. (2d) 1105 (1934); see Woodward v. Madsen, 215 N.Y.S. 279, 127 Misc. 
19 (1926); Durgin v. Mercantile Acceptance Co. 167 Minn. 330, 209 N.W. 5 (1926). Cases per- 
mitting a bona fide purchaser an action are: Brown v. Guaranty Mortgage Co., 220 Cal. 532, 
31 P. (2d) 788 (1934); Connon v. Goebel, 217 Cal. 399, 18 P. (2d) 931 (1933); Guaranty In- 
vestment and Loan Co. v. Stephens, 161 Miss. 473, 137 So. 335 (1931); Motor Contract Co. 
v. Van Volgan, 162 Wash. 449, 298 Pac. 705 (1931); Davenport v. Kendrick, 148 Va. 479, 139 
S.E. 295 (1927); Hamilton v. Fowler, 99 Fed. 18 (C.C.A. 6th 1899). 


9 In all states courts are permitted to appoint receivers in accordance with existing equity 
practice either by statutory provisions similar to Minn. Stat. (Mason, 1927) § 9380 (4), or by 
the customary equity jurisdiction to administer justice in new types of cases described by 
Lord Chancellor Cottenham in Taylor v. Salmon, 4 Myl. & C. 134, 141 (Ch. 1838). 

© y Clark, Receivers § 51 (2d ed. 1929). 

* Cf. Milltown Lumber Co. v. Milltown, 150 Ga. 55, 102 S.E. 435 (1920); Columbian Ath- 
letic Club v. State ex rel. Mahan, 143 Ind. 98, 40 N.E. 914 (1895). 

2 Minn. Stat. (Mason, 1927) § 7037. 

3 Note 10 supra. 

*4 State ex rel. Goff v. O’Neil, 286 N.W. 316, 321 (Minn. 1939). 

18 Peterson v. Darelius, 168 Minn. 365, 368, 210 N.W. 38, 39 (1926); Sibley County Bank 

. Crescent Milling Co., 161 Minn. 360, 361, 291 N.W. 618, 619 (1925). 

*6 2 Clark, Receivers § 768 (ad ed. 1929). 
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fendant was guilty of usury before the receiver was appointed.'? Such access would, 
however, be useful to all persons who had civil claims against the defendant, and con- 
ceivably would also assist the state in preparing criminal charges against the defend- 
ant. It is suggested, however, that the likely usefulness of a general receivership of 
the defendant’s entire business assets and records was not to procure evidence against 
the defendant, but to obtain the names of persons who had actions"® for the recovery of 
usurious interest and to preserve the status quo pending maintenance of such actions, 
If these were the purposes of the receivership, it is likely that any argument predicated 
upon the assumption that the receivership might be used to obtain evidence would fail 
since any receivership might be so employed. 

If one assumes, however, that the court would entertain the objection that the re- 
ceivership was sought in order to obtain evidence, is such a purpose objectionable on 
constitutional grounds? 

One conceivable objection is that a receivership to obtain evidence would constitute 
an unreasonable search and seizure. It is desirable that the defendant raise this objec- 
tion, if at all, at the time when a receivership is proposed rather than at the time when 
someone seeks to introduce evidence obtained from the receiver since at the latter date 
the objection would not prevail in a jurisdiction in which evidence obtained by illegal 
search and seizure is admissible.*® Moreover in some circumstances the determination 
that a receivership was proper might preclude the defendant from claiming, in a sub- 
sequent criminal proceeding, that it constituted an illegal search and seizure.**° When- 
ever raised, the objection would probably not prevail since of the few cases discussing 
the point a majority has held that evidence obtained by or from a receiver is procured 
under a color of authority, and therefore by a reasonable search and seizure.” 

Another objection to the appointment of a receivership is that it might result in a 
denial of the defendant’s privilege against self-incrimination. It has uniformly been 
held” that the privilege against self-incrimination does not constitute a valid objection 
to the admissibility of evidence obtained from a receiver of the assets of the person 
raising the objection. The theory behind this ruling is that the defendent was incrimi- 
nated not by himself but by the receiver. It is submitted, however, that these cases 
need not be followed when a defendant raises the objection before he has turned his 
assets and records over to the receiver. 

The foregoing discussion demonstrates that if the possible constitutional objections 
to appointment of a receivership are to be raised at all, it may be necessary that they be 
raised before the receiver has assumed custody of the defendant’s entire assets and rec- 
ords. This circumstance may offer one reason for the reluctance of courts to grant re- 
ceiverships ex parte.?3 In the event that a defendant is given a hearing prior to ap- 

7 2 Story, Eq. Jur. § 1252 (14th ed. 1918). 

*® Minn. Stat. (Mason, 1927), § 7037. 

9 4 Wigmore, Evidence § 2183 (2d ed. 1923). 

* Cf. United States v. Napela, 28 F. (2d) 898 (D.C. N.Y. 1928). 

* People v. Bain, 359 Ill. 455, 195 N.E. 42 (1935); Paper v. United States, 53 F. (2d) 184 
(C.C.A. 4th 1931); People v. Paisley, 288 Ill. 310, 123 N.E. 573 (1919). 

* People v. Bain, 359 Ill. 455, 195 N.E. 42 (1935); United States v. Hoyte, 53 F. (2d) 881 
(D.C. N.Y. 1931); People v. Paisley, 288 Ill. 310, 123 N.E. 573 (1919). 

*3 1 Clark, Receivers § 82 (2d ed. 1929). The court in the O’Neil case distinguished State ex 
rel. Claude v. District Court, 204 Minn. 415, 283 N.W. 738 (1939), a case in all respects similar 
to the O’Neil case except that the receivership was granted ex parte. In the Claude case the 
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pointment of a receiver he might argue that even if he has not made out a clear case of 
deprivation of constitutional guaranties, the court might exercise its discretion to deny 
a receivership when the risk that the latter would constitute a “fishing expedition” 
outweighs the probability that it will preserve rights which might otherwise be lost. 

The objection that a receivership will be employed in order to obtain evidence 
should seldom lead to denial of the remedy in toto. One intermediate position was 
recognized by the court in the present case when it suggested that the defendant would 
be permitted to reacquire papers not directly related to the usurious transactions.* 
Although such a remedy might afford slight protection, the alternative of denying the 
receiver custody of papers upon a showing by the defendant of their incriminatory char- 
acter would appear to be practicable.** Moreover, a receivership of only the negotiable 
assets of the defendant could scarcely be said to be sought with the intent of discover- 
ing evidence. Although such a receivership could not be justified on the ground that 
it assisted the state in recovering a share in usurious interest paid to the defendant, 
it would serve to protect either the interests of makers of usurious notes or the interests 
of persons who purchase the notes for value without notice of the usury. As a final and 
perhaps most satisfactory alternative it might be desirable to impound the alleged 
usurer’s paper pending termination of suits establishing the rights of all parties arising 
from the issuance of such paper. This course would protect the rights of third parties 
and at the same time protect the defendant from a “fishing expedition.” That im- 
pounding is a more satisfactory remedy than receivership rests on the assumption 
that the court can deny access to impounded instruments. It might be desirable that 
temporary impounding be granted ex parte if such a procedure were necessary to 
avoid negotiation of notes pending final relief. 


Res Judicata—Change in Law as Ground for Vacating Injunction—[Washington]. 
—The Washington legislature enacted a “compensating tax” law, the tax to be levied 
upon the use of personal property purchased outside the state but used therein. The 
trial court, on petition of the Pacific Telephone and Telegraph Company, enjoined the 
state tax commissioners from collecting the tax on the use of articles purchased by the 
petitioner “outside this state, when such merchandise is not manufactured, and cannot 
be purchased, in this state ”a The injunction was affirmed by the state supreme 
court on the ground that the tax statute did not render taxable goods neither manu- 
factured nor purchasable in Washington, and that if it did, it would be unconstitu- 
tional as constituting an unreasonable burden on interstate commerce.} Subsequently, 
three developments occurred: (1) the state supreme court reversed itself and on an 
appeal not involving the interstate commerce question, decided that the tax extended 


court held that the facts did not present an emergency justifying an ex parte order. This error 
was held to be cured in the O’Neil case by two hearings to show cause. 

24 Cf. FTC v. American Tobacco Co., 264 U.S. 298 (1924); Ellis v. ICC, 237 U.S. 434 (1915). 

*s State ex rel. Goff v. O’Neil, 286 N.W. 316, 321 (Minn. 1939). 

26 Manning v. Mercantile Securities Co., 242 Ill. 584, 70 N.E. 238 (1909). 

* Wash. L. 1935, c. 180, § 4, pp. 726-8, amended by Wash. L. 1937, c. 191, pp. 943-6. 

? Quotation taken from opinion of Washington Supreme Court, affirming the injunction, 
Pacific Tel. & Tel. Co. v. Henneford, 195 Wash. 553, 560, 81 P. (2d) 786, 790 (1938). 

3 Pacific Tel. & Tel. Co. v. Henneford, 195 Wash. 553, 81 P. (2d) 786 (1938). 
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to the type of property previously held not within the scope of the act;¢ (2) the United 
States Supreme Court sustained the constitutionality of a statute of another state 
which imposed a similar tax on such property;5 (3) the state legislature passed a new 
“compensating tax” and extended it retroactively as of the date of the original enact- 
ment to all personal property purchased outside the state for use therein.* On the basis 
of these three developments the tax commissioners, appellants herein, petitioned the 
Washington Supreme Court for an order allowing them to interpose before the court of 
first instance a motion to vacate the injunction. Held, the supreme court had lost juris- 
diction of the case upon sending down its order affirming the injunction; petition de- 
nied. Pacific Telephone & Telegraph Co. v. Henneford et al., Tax Commissioners.’ 

The majority opinion argues that after remittitur, a supreme court has jurisdiction 
over a cause only to compel obedience by the court to which the cause is remanded or 
to entertain an application for vacation of judgment. The procedure for vacation of 
judgment is statutory in Washington, and the grounds required by the legislature do 
not include those urged by the appellant.* Even if the court were to have in addition 
the common law power to vacate judgments after term time, it could not grant the peti- 
tion. True, a writ of error coram nobis lay at common law to correct certain decisions 
wrong in the light of subsequent disclosures. That writ, however, served only to re- 
call causes adjudicated at a time when some fact existed, which neither was nor reason- 
ably could have been known to the court at trial time, but which if known, would have 
prevented the court from rendering its decision.? Therefore, concludes the majority, 
there is no way in which the supreme court can obtain jurisdiction. 

The minority, adopting an entirely different line of reasoning, avoids directly join- 
ing issue with the majority. There is no such thing, the dissent maintains, as a “vested 
right” in an injunction. Permanent retention of the power to modify or vacate an in- 
junction is necessary to assure that decrees may be altered to conform to changed cir- 
cumstances. To grant immunity to the appellee from taxation under the original act 
while all others are subject to its burden is unjust. 

The majority opinion constitutes a restatement of the traditional view of res 
judicata—of finality in legal proceedings.*® Convenience of judiciary and litigants, as 
well as certainty for the latter, requires the limitation of litigation arising out of a single 
cause of action. Once a controversy has been judicially determined and both term 
time and the time for appeal have elapsed, subsequent decisions or statutes altering 
the rights of litigants similarly situated have no bearing on the decided case." This 


4 Spokane v. Washington, 89 P. (2d) 826 (Wash. 1939). 

5 Southern Pacific Co. v. Gallagher, 306 U.S. 167 (1939); Pacific Tel. & Tel. Co. v. Gal- 
lagher, 306 U.S. 182 (1939). 

6 Wash. Rev. Stat. Ann. (Remington, Supp. 1939) § 8370-31. 

792 P. (2d) 214 (Wash. 1939). 

® Wash. Rev. Stat. Ann. (Remington, 1932) § 464. 

9 See 6 Miss. L. J. 133 (1933) for a discussion of the scope of the writ of error coram nobis. 

x° “Tt was the rule of the common law, and is still adhered to with more or less consistency in 
most states, that after the expiration of the term the court loses control of its judgments ren- 
dered during that term; they become final, and the court has no longer the power to vacate or 
modify them, or to set them aside,’”’ 1 Black, Judgments 466 (2d ed. 1902). There are certain 
well settled exceptions, but none relating to events subsequent to the trial and appeal. 

* A concise statement of the general principles is found in Woods Bros. Const. Co. v. Yank- 
ton County, 54 F. (2d) 304 (C.C.A. 8th 1931), in which case a federal court refused to vacate a 
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rigorous and often harsh doctrine is a practical necessity. It was devised and adhered 
to, however, by courts of law; equity followed another course. Law adjudged the rights 
of parties as of a certain time; the finality of judgment doctrine was in the nature of 
things an easily explainable development.” Equity, on the other hand, decreed that a 
person do or refrain from doing something in the future;*3 since conditions might 
change, equity retained the power to modify decrees.*¢ On this historical distinction 
rests the chief difference between the minority and majority opinions; all cases cited by 
the majority in support of its main argument are apparently actions which would have 
lain at law, whereas those cited by the minority would have been in equity.*5 Further- 
more, the minority view is strengthened by a Washington statute which provides that 
“motions to dissolve or modify injunctions may be made in open court, or before a 
judge of the superior court at any time after reasonable notice.”** The majority takes 
cognizance of this provision, but concludes that events subsequent to the injunction 
“do not bring before us . . . . such a new or different condition as justifies this court in 
granting appellants’ motion.’’*? Apparently the majority recognizes that the power of 
Washington courts to modify or vacate injunctions exists independently of their power 
to vacate any type of judgment on the enumerated statutory grounds; but this recog- 
nition is lost sight of in the remainder of the opinion. 

Assuming that a Washington court decreeing an injunction retains forever the 
power to vacate it, what arguments may be advanced as to whether this power should 
be exercised in the principal case? On the one hand, as the minority emphasizes, it 


judgment after term time even though the statute upon which the decision rested was subse- 
quently declared a violation of the state constitution by the state supreme court. 

* The “‘law of the case doctrine” is an application of the finality of judgment principle. The 
majority rule still is that a holding of law by an appellate court must be adhered to on a sub- 
sequent appeal to the same tribunal, even though in the meantime that court has reversed its 
position on the law, 1 A.L.R. 1267 (1919), supplemented by 67 A.L.R. 1390 (1930). But there 
is some tendency to depart from this rule, McGovern v. Eckhart, 200 Wis. 64, 227 N.W. 300 
(1929). 

*3 Story, Equity Jurisprudence § 93 n. 1 (14th ed. 1918). 

*4 Ladner v. Siegel, 298 Pa. 487, 148 Atl.. 699 (1930); Emergency Hospital v. Stevens, 146 
Md. 159, 126 Atl. ror (1924); Northern Wisconsin Cooperative Tobacco Pool v. Bekkedal, 182 
Wis. 571, 197 N.W. 936 (1924); Vulcan Detinning Co. v. St. Clair, 315 Ill. 40, 145 N.E. 657 
(1924); Misch v. Lehman, 178 Mich. 225, 144 N.W. 556 (1913). As stated in Larson v. Minne- 
sota North-Western R., 136 Minn. 423, 162 N.W. 523 (1917): ‘“‘A judgment ordering a per- 
petual injunction is not above the power of the court to ever alter or amend. Facts may arise 
after the judgment is rendered, of such a nature that the judgment ought not to be executed, 
and, in such event, modification of the judgment may be a matter of right.” 

*s The majority cites in its main argument In re Jones’ Estate, 116 Wash. 424, 199 Pac. 734 
(1921), an action of probate; Dickson v. Matheson, 12 Wash. 196, 40 Pac. 725 (1895), action 
on a note; Ward v. Springfield Fire and Marine Ins. Co., 12 Wash. 631, 42 Pac. 119 (1895), ac- 
tion on an insurance policy; Wolferman v. Bell, 8 Wash. 140, 35 Pac. 603 (1894), a foreclosure 
action. The minority in its primary argument cites Kelley v. Earle, 325 Pa. 337, 190 Atl. 140 
(1937); Ladner v. Siegel, 298 Pa. 487, 148 Atl. 699 (1930); Hodges v. Snyder, 45 S.D. 149, 
186 N.W. 867 (1922); Williams v. Shoudy, 12 Wash. 362, 41 Pac. 169 (1895); Sawyer v. Davis, 
136 Mass. 239 (1884); Pennsylvania v. Wheeling & Belmont Bridge Co., 18 How. (U.S.) 421 
(1855), all of which actions involved an injunction. 

*6 Wash. Rev. Stat. Ann. (Remington, 1932) § 735. 


1192 P. (2d) 214, 217 (Wash. 1939). 
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can be said that the factual situation out of which the injunction arose has so changed 
that it is inequitable to continue the immunity of the appellee from proceedings under 
the original tax act. The cases support the view that a modification in legislation might 
constitute ground for revising an injunction."* But cases holding a changed interpreta- 
tion of a statute to constitute such grounds could not be found. Yet it can be argued 
that for present purposes, an altered judicial interpretation of a statute presents the 
same type of changed circumstances as does revised legislation, and the two, therefore, 
should have the same effect. On the other hand, the result reached by the above reason- 
ing is not entirely satisfactory. Washington is a code state in which there is only one 
“civil” action for the adjudication of private rights."® Had the initial proceeding in the 
present controversy been a suit by the commissioners (appellants) to collect taxes from 
the utility company, and had the supreme court decided that the act did not extend to 
the property in question, the controverted issue would have been closed forever. 
Why should the result be different merely because the utility company happened to 
institute proceedings first? Certainly different results are not in accord with the spirit 
of the code. Moreover, it can be argued that the present injunction must be distin- 
guished from those which courts have been willing to modify. The usual injunction 
should reasonably be construed to mean that a particular act is prohibited under ex- 
isting conditions; the parties should contemplate that conditions might change and that 
the decree, therefore, will be subject to modification. The instant injunction would 
reasonably be interpreted to mean that appellants cannot collect taxes for the use of 
certain property under the particular “compensating tax” act. The parties cannot 
reasonably be expected to contemplate that an altered judicial decision will so modify 
conditions as to render the particular legislation enforceable. Furthermore, in the 
usual suit to vacate an injunction the petitioning party asks the court to recognize 
that external circumstances have so changed that the prohibition should be terminated; 
in this action appellants ask the court to admit not that the legislation upon which the 
injunction is based has changed but that the court erred in its initial interpretation. 
Such a request approximates asking a court to change its mind about the rights of liti- 
gants under an unchanged set of facts. To the extent that this is true, the injunction 
in the instant case resembles a judgment of law more than it conforms to the usual 
type of equity decree. 

What considerations should determine which of these arguments should prevail? 
Granted that the distinction between law and equity is not recognized in Washington 
and granted that the judgment could not be reopened had the tax commissioners in- 
stituted the initial proceedings, is finality of judgment nevertheless undesirable in the 
present situation? The court’s interest in the res judicata doctrine is based on the prac- 
tical necessity of preventing the revival of already litigated controversies. But no 
great inconvenience to the court would result from vacating the instant injunction, 
since the rights of no other litigants would be affected. By its decision, the majority 

8 Hodges v. Snyder, 45 S.D. 149, 186 N.W. 867 (1922); Pennsylvania v. Wheeling & Bel- 
mont Bridge Co., 18 How. (U.S.) 421 (1855). 

*9 Wash. Rev. Stat. Ann. (Remington, 1932) § 153. 

2° The cases cited by the majority would then clearly be controlling. 

** The best example of this is an injunction prohibiting a certain type of activity as constitut- 
ing a nuisance. See Sawyer v. Davis, 136 Mass. 239 (1884). 

* Cases of this nature are so rare that the court would not be greatly inconvenienced by any 
precedent arising from an opposite decision in the instant case. 
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may have enhanced the union of law and equity in the state of Washington, but possi- 
bly at the expense of an undesirable result in the particular case. Conceivably the new 
act expressly extending the “compensating tax’”’ to goods neither manufactured nor 
purchasable within Washington may be held unconstitutional on the ground that the 
retroactive provision is a violation of due process of law. The tax commissioners would 
nevertheless be able to collect the tax on goods of this type purchased before passage of 
the new act under the original “compensating tax” enactment, which by virtue of the 
decisions of the United States and Washington Supreme Courts now extends to such 
goods, The appellee alone would escape the burden of the tax. Furthermore, were 
the state legislature to attempt passing a remedial or windfall tax, the Washington 
Supreme Court might feel not only that the tax was special and retroactive,3 but also 
that it was intended to circumvent and nullify the effect of a judicial decision. 


Res Judicata—Permanent Injunction as Conclusive Determination of Appropriate- 
ness of Prior Temporary Injunction—Recovery of Damages on Temporary Injunction 
Bond after Issuance of Permanent Injunction—{Illinois]_—The plaintiff taxpayer 
sought temporary and permanent injunctions restraining the defendant board of edu- 
cation from further performing an allegedly unconstitutional contract. A temporary 
injunction was decreed and the plaintiff filed a bond to pay “all . . . . costs and dam- 
ages as shall be awarded . . . . in case the said injunction shall be dissolved 
interlocutory appeal the appellate court dissolved the temporary injunction,’ and 
thereafter the trial court assessed damages against the plaintiff for having caused th 
temporary injunction to issue. Upon dismissal of the complaint by the trial court for 
failure to state a cause of action, the plaintiff appealed directly to the Illinois Supreme 
Court and secured a permanent injunction.? Having already paid the damage judg- 
ment, the plaintiff petitioned the trial court to vacate its damage decree on the ground 
that the Supreme Court decision impliedly approved the temporary injunction. On 
dismissal of the petition, the petitioner procured a writ of error to the Illinois Supreme 
Court. Held, that the supreme court lacked jurisdiction; the writ of error was dis- 
missed. Schuler ». Wolf (The Board of Education of the Oak Park and River Forest 
Township High School District No. 200.)3 

A permanent injunction does not necessarily determine the appropriateness of a 
preliminary injunction.‘ Applications for preliminary restraining orders raise ques- 
tions as to the credibility of the applicant’s asserted right to injunctive relief and the 


*3 A retroactive tax is not necessarily unconstitutional, Milliken v. United States, 283 U.S. 
15 (1931). As stated by Mr. Justice Stone in Welch v. Henry, 305 U.S. 134, 147 (1938): “In 
each case it is necessary to consider the nature of the tax and the circumstances in which it is 
laid before it can be said that its retroactive application is so harsh and oppressive as to trans- 
gress the constitutional limitation.”” The act in the present case extends retroactively over a 
period of four years. 

* Schuler v. Board of Education, 293 Ill. App. 635 (1938). 


? Schuler v. Board of Education, 370 Ill. 107, 18 N.E. (2d) 174 (1938). A constitutional 
issue permits direct appeal to the Illinois Supreme Court. People v. Chicago, 238 Ill. 146, 87 
N.E. 307 (1909). 

s Tl. S. Ct., Oct. 10, 1939. 

4 Nestor Johnson Mfg. Co. v. Goldblatt, 371 Ill. 570, 21 N.E. (2d) 723 (1939). 
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need for maintaining the status quo,s whereas permanent injunction proceedings de- 
termine rights to the relief prayed.* The respective issues overlap only insofar as estab- 
lishing the right to final injunctive relief includes the making of a credible showing of 
the right to such relief; no question of preserving status quo is involved in the perma- 
nent injunction. Furthermore, it cannot be said that since the permanent injunction 
implies that the restrained party has been or is about to infringe upon the rights of an- 
other, prevention of such infringement during litigation could not have been wrong. 
Inasmuch as the final decree only established the right of the successful party to in- 
junctive relief as of the time of the decree, no determination is made of his prior right 
to an injunction. He may previously have been entitled only to money damages. 

The dismissal of the preliminary injunction and the grant of the permanent injunc- 
tion may involve the same issue, and this was true in the present case.?, Whenever the 
reason for dissolving a temporary injunction is on record and a higher court in the same 
action disagrees with that reason in granting a permanent injunction, the later decree 
might well establish the appropriateness of the temporary injunction. True, the dis- 
solution might have been justified on some ground other than that given by the lower 
court, but this possibility is remote. Since the supreme court in effect overruled the 
appellate court, it seems illogical to hold that the permanent injunction did not im- 
pliedly establish the appellate court’s action as error. This is especially true where, as 
in the present case, no review can be had of the appellate court’s decision because ren- 
dered on an interlocutory appeal.® 

The majority common law view ignored the possibility that a plaintiff succeeding 
on the merits may have had no right to injunctive relief in advance of the final decree, 
and that consequently even an unsuccessful defendant might have a damage action 


for a wrongful temporary injunction. The defendant was entitled to collect damages 
on a temporary injunction bond only if he had won on the merits.» The bond was con- 


5 As stated by the court in the present case: ‘On application for a temporary injunction 
.... it is only necessary that the party in whose favor the restraining order is sought... . 
raises a fair question as to the existence of his rights . . . . and satisfactorily show/s] to the 
court the matter out of which his asserted rights arises should be preserved and held in status 
quo until the cause can be disposed of on its merits, Nestor Johnson v. Goldblatt, 371 Ill. 570, 
at N.E. (2d) 723 (1939).”” To the same effect are Shrewsbury & Chester v. Shrewsbury & 
B. R., x Sim. N.S. 410, 426 (Ch. 1851); Kerr, Injunctions 2 (6th ed. 1927). 

6 “The perpetual injunction is in effect a decree and concludes a right,’’ Kerr, op. cit. supra 
note s. 


7 The appellate court concluded: “‘We are of the opinion that the action of the board was 
not in violation . . . . of the constitution, and in the absence of fraud or a showing the expendi- 
ture was illegal, the court will not question the discretion of the board in entering into the con- 

Therefore, the judgment of the Superior court is reversed and the cause is remand- 
ed with directions that the motion to dissolve the preliminary injunction be allowed.” Ill. 
App. Ct. Feb. 10, 1938. The supreme court in granting the permanent injunction concluded: 
“No power existed in the . . . . school board to make [the] contract . . . . and the superior court 
erred in dismissing the bill of complaint,” Schuler v. Board of Education, 370 Ill. 107, r10, 18 
N.E. (2d) 174, 175 (1938). 


® Til. Rev. Stat. (1937) c. 110, § 202. 


* Brown v. Galena Mining & Smelting Co., 32 Kan. 528, 4 Pac. 1013 (1884); Gray v. Veirs, 
33 Md. 159 (1870); Penny v. Holberg, 53 Miss. 567 (1876); Bemis v. Gannett, 8 Neb. 236 (879); 
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strued as assuring the successful defendant compensation for being temporarily denied 
a right later established on the merits. There seems to be some doubt, however, as to 
the Illinois common law rule. In People v. Eisenberg** the court, citing no cases, said 
the rule always has been that “damages may be assessed upon the dissolution of a tem- 
porary injunction without disposing of the merits of the bill,” and Shackleford v. Ben- 
nett™ implies, somewhat questionably, that Hibbard v. McKindley* upholds this view, 
The Illinois Injunction Act subsequently provided that “where an injunction is dis- 
solved by any court of chancery ...., the court . . . . before finally disposing of the 
suit, [is empowered to] assess such damages as the nature of the case may require.” 
Although in Terry v. Hamilton“ it was held improper where injunctive relief alone was 
sought to assess damages until final disposition of the case, People v. Eisenberg's later 
ruled that a cause of action accrued immediately upon dissolution of a temporary in- 
junction; the latter is now the accepted view.” 

This interpretation does not mean, however, that damages under the Injunction 
Act are necessarily conclusive as to rights arising out of a preliminary injunction; to 
hold otherwise imputes to the legislature an intent to divorce such rights from adjudi- 
cation on the merits in every case. Had the legislature intended this result, would it 
not have expressed its purpose in more explicit terms? Perhaps the legislature intended 
merely to confer a temporal advantage on one relieved from a preliminary restraining 
order; damages on the bond are given to aid him to continue the litigation, but if he 
later loses on the merits, he might be required to repay the damage judgment. But 
it is arguable that if this were the case, the legislature would have provided some pro- 
cedural mechanism for recovering payment. Nevertheless, would it not have been 
preferable to adopt the suggested view, at least where the temporary injunction is dis- 
solved for reasons later disapproved by a higher court? 

If damage payments may be recovered, the appropriate procedure would be either 
to include the request to vacate the damage judgment in an appeal on the merits, or 
to petition the lower court after plaintiff had prevailed on the merits. Since, on the 
above analysis the damage decree is contingent upon final judgment, no question of 


Thompson v. McNair, 64 N.C. 448 (1870); Lockwood’s Dollar Cleaners v. Lockwood, 137 N.Y. 
Misc. 446, 244 N.Y. Supp. 281 (1930); New York Security and Trust Co. v. Lipman, 83 Hun 
(N.Y.) 569, 32 N.Y. Supp. 65 (1895), wherein it is stated, ‘“The rule that the final outcome of 
the suit, and not the order vacating the temporary injunction, determines the right to damages 
under the undertaking, is well settled.”” Contra: Sizer v. Anthony, 22 Ark. 465 (1861); Jesse 
French Piano & Organ Co. v. Porter, 134 Ala. 302, 32 So. 678 (1902). 

19 288 Ill. 304, 123 N.E. 532 (1919). 


™ 237 Ill. 523, 86 N.E. 1073 (1908). ™ 28 Ill. 240 (1862). 
13 Ill. L. 1861, § 12, p. 133. In 1874 a proviso was added that “‘a failure so to assess damages 


shall not operate as a bar to an action upon the injunction bond,” Ill. L. 1874, § 12, p. 579. 
These two enactments are in force today, Ill. Rev. Stat. (1937) c. 69, § 12. 

1472 Ill. 476 (1874), followed in Bolander v. Childs, 163 Ill. App. 57 (1911). 

5 288 Ill. 304, 123 N.E. 532 (1919). In the Eisenberg case, relief other than an injunction 
was prayed, but the court indicated that the prayer for additional relief was immaterial, by 
pointing out that in Shackleford v. Bennett, 237 Ill. 523, 86 N.E. 1073 (1908), “the only relief 
sought by the bill was a perpetual injunction.” 

16 Abel v. Flesher, 296 Ill. 604, 130 N.E. 353 (1921). 
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jurisdiction should arise. The appellate court could consider the damage order as ac- 
cessory to the main cause, and the lower court could assume it retained jurisdiction 
over the damage judgment until a final decision on the merits.” 


Taxation—Reduction of Indebtedness as Taxable Income—{Federal].—The plain- 
tiff sued for a refund of $330 paid as income tax for 1925. He had bought a farm for 
$20,000 subject to a $10,000 mortgage. In 1935 the mortgagee reduced the indebted- 
ness and accepted $6,500 as full payment when the plaintiff was unable to pay the 
mortgage debt and an appraisal indicated that the property value had declined to less 
than $6,000. The plaintiff tried to set off against the $3,500 income realized in. the can- 
cellation of indebtedness his $3,500 loss through “depreciation.” On the plaintiff’s 
suit for a refund the court held that the transaction constituted a refinancing of the 
farm and involved a “determined loss” to the taxpayer equal to the gain realized 
through the satisfaction of his obligation at less than face value. Judgment for the 
plaintiff. Hextell v. Huston. 

The usual rule is that cancellation of indebtedness is taxable as income,’ and decline 
in property value is not deductible unless there is a sale or relinquishment of title. 
But in cases where a debtor has obtained a reduction of a debt incurred to purchase 
property and shows that the property has declined in value, the court may exempt the 
debtor-owner from tax liability. Cases of this type are decided by determining whether 
there is a loss on the whole transaction or whether assets are freed from offsetting obli- 
gations. . 

Under the whole transaction theory, the court, in determining whether a debt re- 
duction gives rise to taxable income, will consider the losses sustained in any later 
transaction involving the money obtained by incurring the debt. For example, where 
a debt is created to obtain funds which are subsequently dissipated without any profit 
to the debtor or are invested in property that has declined in value, the court will de- 
duct these losses from any gain through debt reduction and will assess an income tax 
only on the remainder. This principle was first enunciated in Bowers v. Kerbaugh-Em- 
pire Co.,4 although in that case the court stated as a second ground for its decision that 


*7“*A judgment which is founded upon another judgment that has subsequently been re- 
versed or set aside may be vacated on this ground,” 1 Freeman, Judgments 510 (sth ed. 1925). 
* 28 F. Supp. 521 (Iowa 1939). 


* United States v. Kirby Lumber Co., 284 U.S. 1 (1931). ‘‘Cancellation of Indebtedness— 
In general—the cancellation of indebtedness, in whole or in part, may result in the realization 
of income .... ,” Treas. Reg. 101, art. 22(a)-14 (1938), reprinted in 391 C.C.H. Fed. Tax 
Serv. ¥ 77 (1939). 

3 Appeal of Schwarzler, 3 B.T.A. 535 (1926); cf. Lucas v. American Code Co., 280 U.S. 445, 
449 (1930). ‘“The term ‘long term capital loss’ means loss from sale or exchange of a capital 
asset... . ,” 52 Stat. sor, 26 U.S.C.A. § 101 (a) (5) (1938); “‘. . . . losses for which an amount 
may be deducted from gross income must be evidenced by closed and completed transactions 
....,? U.S. Treas. Reg. ror, Art. 23 (e)-1 (1938). Paul, Federal Income Tax Problems of 
Mortgagors and Mortgagees, 48 Yale L. J. 1315, 1318 (1939); Brown, The Time for Taking 
Deductions for Losses and Bad Debts for Income Tax Purposes, 84 U. Pa. L. Rev. 41, 49 
(1935). But see Rhodes v. Com’r, 100 F. (2d) 966 (C.C.A. 6th 1939); Brumback v. Denman, 
48 F. (ad) 255 (D.C. Ohio 1930). 


4271 U.S. 170 (1926). See also lower court opinion 300 Fed. 938 (D.C. N.Y. 1924). 
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a gain from debt reduction did not constitute taxable income within the definition of 
Eisner v. McComber.s 

In United States v. Kirby Lumber Co.§ this second ground of the Kerbaugh decision 
was disapproved, but the whole transaction principle was affirmed. In Coastwise 
Transportation Co. v. Com’r’ a limitation was placed on the transaction theory by 
holding that where money obtained by incurring the debt was invested in property, the 
principle did not apply unless the property had been sold at the time of the debt re- 
duction; but the Board of Tax Appeals has suggested that an alternative to the sale 
requirement might be the depreciation of the asset to a value below the amount of the 
reduced obligation.* In the principal case there was such depreciation without sale, 
and the court exempted the debtor from taxation. 

A second approach to the problem of the present case ignores loss on the whole trans- 
action and taxes the debtor whenever assets are freed from liability through a reduc- 
tion of the liability.» If the debtor is solvent before the reduction, a tax is imposed on 
the full amount of the reduction; if the debtor is insolvent before reduction, he is taxed 
only to the extent of his resulting solvency. 

The principal case was not decided by an express application of either of the pre- 
ceding two theories. Since it involves recognition of a loss before the asset had been 
sold, the only precedent for it is a weak dictum in L. D. Codden & Bros. Inc. v. Com’r®® 
that a debt reduction might not be taxed as income if the property purchased had de- 
creased to a value below that of the reduced obligation. The case might also be sup- 
ported on the broad principles announced in the Kerbaugh case, but not only has the 
Kerbaugh decision been limited, but it is distinguishable from the present case on the 
facts since there money had been completely lost and no assets remained to be sold. 

The principal case is subject to the general objection to the “‘whole transaction” de- 


cisions: that they violate the revenue act provisions preventing direct deduction of 
capital losses from ordinary income." Moreover, it is in conflict with the decisions 


5 Income was defined as ‘‘gain derived from capital, from labor, or from both combined, 
including profit gained through sale or conversion of capital,” 252 U.S. 189, 207 (1920). 

6 284 U.S. 1 (1931); Helvering v. American Chicle Co., 291 U.S. 426 (1934); Norfolk and 
So. R. v. Com’r, 25 B.T.A. 925 (1932); Suncrest Lumber Co. v. Com’r, 25 B.T.A. 375 (1932); 
Woodward Iron Co. v. Com’r, 24 B.T.A. 1050 (1931). 

762 F. (2d) 332 (C.C.A. 1st 1932), supplemental opinion rendered 71 F. (2d) 104 (C.C.A. 
1st 1934), cert. den. 293 U.S. s95 (1934); Consol. Gas. Co. of Pittsburgh v. Com’r, 24 B.T.A. 
gor (1931). 

8 See L. D. Coddon & Bros. Co. v. Com’r, 37 B.T.A. 393 (1938). 

* Lakeland Grocery Co. v. Com’r, 36 B.T.A. 289 (1937); Fifth Avenue-Fourteenth Street 
Co. v. Com’r, 39 B.T.A. , Apr. 29, 1939, 393 C.C.H. Fed. Tax Serv. 9 7154-G (1939); 
Springfield Industrial Building Co. v. Com’r, 38 B.T.A. , Dec. 28, 1939, 393 C.C.H. 
Fed. Tax Serv. 4 7141 (1939); cf. Dallas Transfer & Terminal Warehouse Co. v. Com’r, 70 F.(2d) 
95 (C.C.A. sth 1934); Transylvania R. v. Com’r, 99 F. (2d) 69 (C.C.A. 4th 1938) (semble). 

* 37 B.T.A. 393 (1938). 

1 The revenue act prevents direct deduction of long-term capital losses from gross income. 
Individuals can set off long-term capital losses against long-term capital gains, but any net 
long-term capital loss cannot be used to lower the tax on ordinary income. The rules applicable 
to corporations are the same except that they can deduct net long-term capital losses from ordi- 
nary income to the extent of $2,000, 52 Stat. 461 (1938), 26 U.S.C.A. § 23 (g) (Supp. 1938); 
52 Stat. sor (1938), 26 U.S.C.A. § ror (a)-9, (c) (Supp. 1938). 
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which impose a tax to the extent that assets are freed from all offsetting obligations. 
Besides, there is a special difficulty in the principal case since it allows deduction of a 
loss through decline in value before sale of the depreciated asset. Although from the 
standpoint of good policy taxation of debt reductions may be questionable,” once it 
is accepted, there is no justification for the exception created by the principal case. 


Trade Regulation—Robinson-Patman Act—Granting of Brokerage Allowances— 
[Federal].—The petitioner, an interstate retail chain-grocery, maintained a subsidiary 
field-buying agency to contact sellers and supply market information. The agents re- 
ceived a fixed salary from the petitioner 2nd, in addition, brokerage allowances from 
sellers in the form of net price concessions to the petitioner. The Federal Trade Com- 
mission issued a cease and desist order in accordance with Section 2(c) of the Robinson- 
Patman Act which forbids the granting of brokerage to buyers or their agents except 
for services actually rendered. On appeal to the Circuit Court of Appeals for the Third 
Circuit, held, the petitioner’s activities constituted a violation of Section 2(c). The 
order of the commission was affirmed. The Great Allantic & Pacific Tea Co. v. Federal 
Trade Commission? 

An analysis of the instant decision can only be made in the light of the purpose of 
the Robinson-Patman Act. Congress desired, by amendment to the Clayton Act, 
more effectively to prevent price discrimination and interference with freedom of com- 
petition.’ Section 2(c) in particular was designed to preclude large buyers from receiv- 
ing secret discounts not granted to other buyers.4 Congressional hearings had disclosed 
that A. & P. and other large chain-stores, by ostensibly rendering brokerage services, 
were in effect gaining net price concessions which enabled them to undersell competi- 


12 One objection to taxation of debt reductions is that it levies an income tax on those least 
able to pay since reductions are often made in return for cash settlements given by debtors 
near insolvency. In the recent Chandler Act Amendment to the Bankruptcy Act, Congress 
seems convinced of the undesirability of the present law which often levies an ‘‘income tax” 
on an insolvent debtor, Income Tax Provisions of the Chandler Act, 6 Univ. Chi. L. Rev. 447, 
451 (1938); Taxability of Gains Resulting from Reduction of Liabilities, 44 Yale L. J. 144 
(1934). 

« “It shall be unlawful for any person engaged in commerce, in the course of such commerce, 
to pay or grant, or to receive or accept, anything of value as a commission, brokerage, or other 
compensation, or any allowance or discount in lieu thereof, except for services rendered in con- 
nection with the sale or purchase of goods, wares, or merchandise, either to the other party 
to such transaction or to an agent, representative, or other intermediary therein where such 
intermediary is acting in fact for or in behalf, or is subject to the direct or indirect control, of 
any party to such transaction other than the person by whom such compensation is so granted 
or paid,” 49 Stat. 1526 (1936), 15 U.S.C.A. § 13(c) (Supp. 1938). 

2 106 F. (2d) 667 (C.C.A. 3d 1939). 


3 H.R. Rep. 2287, 74th Cong. 2d Sess. (1936); S. Rep. 1502, 74th Cong. 2d Sess. (1936). For 
a general discussion of the Robinson-Patman Act, see Patman, The Robinson-Patman Act 
(1938); Sharp, Discrimination and the Robinson-Patman Act, 5 Univ. Chi. L. Rev. 383 (1938); 
Zorn and Feldman, Business under the New Price Laws (1937); The Legality of Discrimina- 
tion under the Robinson-Patman Act, 36 Col. L. Rev. 1285 (1936); The Robinson-Patman 
Act: Some Prospective Problems of Construction and Constitutionality, 50 Harv. L. Rev. 106 
(1936). 

4H.R. Rep. 2951, 74th Cong. 2d Sess., at 7 (1936). 
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tors.s Brokerage allowances were deemed desirable only if services were rendered by 
independent brokers for sellers or buyers alone, and if the commissions received from 
sellers were not passed on to buyers.* 

In accord with this purpose, the Courts of Appeals for the Second and Fourth Cir- 
cuits ruled in Biddle Purchasing Co. v. Federal Trade Commission’ and Oliver Bros. ». 
Federal Trade Commission,* that a buyer’s payment to an independent broker of a fixed 
service charge in exchange for all brokerage allowances was a violation of Section 2(c). 
The facts in the instant case would seem to present an even stronger need for injunc- 
tion, for the brokers involved were not independent contractors, but employees of the 
buyer. The court refused to accept the petitioner’s argument that the exception per- 
mitted by the act with respect to services rendered sanctioned brokerage allowances 
in this case. The buying agency, said the court, was employed by the petitioner; it 
could not be employed by two masters at once. It is doubtful, however, that a broker 
can never represent the interests of both buyer and seller at the same time.® The fore- 
going discussion as to the purpose of the Robinson-Patman Act seems to indicate that 
such a practice would be unobjectionable if the broker retained all fees received from 
the seller. Receipt by the buyer of a rebate which would enable him to undersell his 
competitor remains the test of a violation of Section 2(c). Whether such rebate is re- 
ceived directly or indirectly, seems immaterial. 

The instant case is thus undoubtedly within the purview of Section 2(c). It must 
next be considered whether such inclusion raises constitutional difficulties. The court, 
following the Biddle and Oliver cases, refused to construe Section 2(c) in the light of 
Section 2(a) which forbids price discrimination only if its effect “may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce.’’* Sec- 
tion 2(c), it was felt, dealt with a specific trade practice so unreasonably discriminatory 
and obviously monopolistic that its injurious effect upon commerce is to be assumed. 
A question arises, however, whether such an enactment constitutes a denial of the 
liberty of contract guaranteed by the Fifth Amendment. Governmental protection 
against infringement of the rights of the group must not result in complete sacrifice of 


5 See especially S. Hearings on S. 4171, 74th Cong. 2d Sess. (1936) and H. R. Hearings on 
H.R. 8442, 74th Cong. rst Sess. (1935). 

6 ELR. Rep., op. cit. supra note 4. 

796 F. (2d) 687 (C.C.A. 2d 1938), cert. den. 305 U.S. 634 (1938). 

8 102 F. (ad) 763 (C.C.A. 4th 1939). 


* That Congress intended no such broad prohibition might be implied from Section 4 of the 
Robinson-Patman Act which provides that ‘‘nothing in this act shall prevent a cooperative as- 
sociation from returning to its members, producers, or consumers, the whole or any part of the 
net earnings or surplus resulting from its trading operations, in proportion to their purchases 
or sales from, to, or through the association,” 40 Stat. 1528 (1936), 15 U.S.C.A. § 13(b) (Supp. 
1938). It has been suggested that in view of this section the receipt of brokerage fees by vol- 
untary co-operative associations from sellers may not be a violation of Section 2(c), since such 
associations are known to render valuable brokerage services to sellers. See H.R. Rep. 2951, 
74th Cong. 2d Sess., at 9 (1936). See also Zorn and Feldman, op. cit. supra note 3, at 213; Col. 
L. Rev., op. cit. supra note 3, at 1313. For a general discussion of the “‘services rendered”’ 
clause, see The Brokerage Provision in the Robinson-Patman Act, 34 Ill. L. Rev. 319, 326 
(1939). 

© 49 Stat. 1526 (1936), 15 U.S.C.A. § 13(a) (Supp. 1938). 
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the rights of the individual; both are important. Thus, not all practices monopolistic 
in the traditional economic sense are deemed an improper exercise of individual lib- 
erty. Since a perfectly competitive system, one in which the effect upon the market of 
the action of any one entrepreneur is negligible, can exist only in an imaginative sphere, 
and since great hardship would be occasioned by any attempt to approximate such a 
system, gains in individual initiative and efficiency due to the keener bargaining power 
of certain groups often justify slight losses in competition." Some such analysis under- 
lies the “rule of reason” doctrine enunciated by the Supreme Court of the United States, 
Despite its broad language, the Sherman Act has been held to prohibit only those com- 
binations constituting an unreasonable restraint of trade.” Similarly Section 7 of the 
Clayton Act, although it more closely approximates the narrowness of Section 2(c) of 
the Robinson-Patman Act, may have been modified by an application of the “rule of 
reason.” Section 7 prohibits stock acquisition if the effect might be either to lessen sub- 
stantially competition “between the corporation whose stock is so acquired and the 
corporation making the acquisition,” or to “tend to create a monopoly in amy line of 
commerce” ;'3 but it has been construed to mean that not all monopolies are within the 
act; the lessening of competition is not illegal unless it has a substantial effect on the 
entire industry."4 Nor have rigid prohibitions of price discrimination received different 
treatment. A state statute prohibiting all price discriminations not based on differen- 
tial transportation costs was held to be a violation of the liberty to contract guaranteed 
by the Fourteenth Amendment. 

Strict adherence to precedent, therefore, would seem to demand application of the 
“rule of reason” to the Robinson-Patman Act as a whole and to Section 2(a) in particu- 
lar. Section 2(c) might escape such application despite its rigid prohibition on the 
ground that since it deals only with payments, the discretionary control of the court 
based upon the construction of the words “restraint” and “discrimination” does not 
there operate.'* The Supreme Court’s decision as to the scope and constitutionality of 
Section 2(c) might be influenced by a realization of the tremendous administrative dif- 
ficulties involved in the enforcement of an all-inclusive provision.'’ If the section is 
otherwise constitutional, however, the court should not concern itself with problems of 
administration and enforcement. 

The court in the principal case assumed no violation of due process and based its 
decision on the plenary power of Congress to regulate interstate commerce. A ques- 


For discussion of the economics involved, see Clark, Studies in the Economics of Over- 
head Cost 416-33 (1923). 

** Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911). 

13 38 Stat. 731 (1914), 15 U.S.C.A. § 18 (1927). 


*4 Temple Anthracite Coal Co. v. FTC, 51 F. (2d) 656 (C.C.A. 3d 1931); cf. Int’l Shoe Co. v, 
FTC, 280 U.S. 291 (1930). 


*s Fairmont Creamery Co. v. Minnesota, 274 U.S. 1 (1927); cf. Central Lumber Co. v. 
South Dakota, 226 U.S. 157 (1912). See McLaughlin, The Courts and the Robinson-Patman 
Act: Possibilities of Strict Construction, 4 Law & Contemp. Probs. 410 (1937); Clark, op. cit. 
supra note r1, at 433. 

*6 McLaughlin, op. cit. supra note 15, at 416. 


*7 See Sharp, op. cit. supra note 3, at 387. 
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tion thus arises whether the negotiation of a sales contract within a state is part of the 
subsequent movement of goods across state lines or a purely intrastate transaction. 
The petitioner’s field-buying agents carried on purchasing operations all over the coun- 
try, and the goods so obtained were shipped to warehouses in widespread geographical 
areas. An examination of these activities reveals that they comprised not only the ob- 
taining of goods, but also the distribution of such goods in interstate commerce. Previ- 
ous cases decided by the Supreme Court of the United States have held that the sale 
of tangibles for transportation out of state is part of interstate commerce."* The court 
has also held that if drummers solicit orders in one state for sellers or manufacturers 
in another, the solicitation is not subject to state regulation."® One case has held that 
brokers engaged in general business within a state are subject to a state license tax 
even though their transactions at times involved the shipping of goods across state 
lines; the court pointed out, however, that its decision did not sanction the imposition 
of the state tax on a broker transacting business solely for non-resident merchants.*° 
Subsequent cases have held invalid state laws attempting to tax the gross incomes 
obtained from both interstate and intrastate marketing or soliciting operations.** Since 
the goods in the instant case were intended almost entirely for out-of-state shipment, 
there seems little doubt that the brokerage activities involved in their purchase were 
a part of interstate commerce. The fact that the petitioner’s retail sales may be 
purely intrastate seems immaterial, for the alleged unlawful brokerage practices arose 
only in connection with purchasing activities. 

The instant situation would seem a proper subject for congressional regulation un- 
der the commerce power even if the contracts of purchase are deemed separable from 
subsequent out-of-state shipments. Recent cases arising under the Wagner Act have 
pointed out that a business need not consist solely of interstate activities to be subject 


to regulation under the commerce power; it is enough that the object of the regulation 
substantially affects interstate commerce.” The application of these broad principles 
to the instant case seems clear, for certainly brokerage operations directly and substan- 
tially affect the amount of goods subsequently shipped across state lines. 


8 Int’] Textbook Co. v. Pigg, 217 U.S. 91 (1910); Flanagan v. Federal Coal Co., 267 U.S. 
222 (1925). 


%9 Robbins v. Taxing District of South Carolina, 120 U.S. 489 (1887). 
2° Ficklin v. Taxing District of Shelby County, 145 U.S. 1 (1891). 


#« Real Silk Hosiery Mills v. Portland, 268 U.S. 325 (1925); Givin, White & Prince v. Henne- 
ford, 305 U.S. 434 (1938). 


* This proposition was first clearly enunciated in NLRB v. Jones & Laughlin Steel Co., 301 
U.S. 1 (1937), in which the Supreme Court held that even intrastate activities such as local 
labor disputes may have such a substantial effect upon interstate commerce that their control 
is a proper exercise of the commerce power; cf. Santa Cruz Fruit Packing Co. v. NLRB, 303 
U.S. 453 (1938) (37 per cent of cannery’s products were shipped out of state); NLRB v. A. S. 
Abell Co., 97 F. (2d) 951 (C.C.A. 4th 1938) (16.85 per cent of newspaper’s circulation was out 
of state). The Supreme Court held in Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938), 
that labor disputes in a utility company supplying a purely local market were subject to con- 
gressional regulation since the interruption of the supply of electric power because of such dis- 
pute would vitally affect enterprises engaged in interstate commerce. 
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Like most reviews of case books, this one comes in advance of an attempt to use 
these materials for teaching purposes. By turning the pages, one’s familiarity with 
the cases selected and his study of the editors’ contributions in the form of notes en- 
ables him to understand the scope of the work, the thread of their analysis, the theory 
of their progression and the proportions of their treatment of different topics. But only 
the use of the materials as a medium for instruction supplies a solid foundation for a 
final appraisal of a case book. 

In the present instance, the long teaching experience and the recognized ability and 
scholarship of both editors commits one to an advance judgment that this case book 
must be of a high order of excellence. Contributing further toward this assurance is 
the knowledge that this book is the product of the collaboration of two men prominent 
in the field of corporation law and that their product has been subjected by them to 
classroom test before publication. 

Though this is a case book dealing with the law of corporations only, and not with 
the law of business associations generally, it does include a preliminary chapter essen- 
tial for laying a foundational understanding of some of the practical differences be- 
tween the corporation and the various types of unincorporated associations. 

The preparation of a case book requires the exercise of judgment in determining 
what aspects of the entire subject may be excluded. In eliminating treatment of the 
reorganization of insolvent corporations, the editors have adopted the recently ac- 
cepted practice of leaving this topic to a course on creditors’ rights or to an advanced 
course on corporations. The subject of foreign corporations is omitted. There are two 
cases and a text note of a page and a half relating to state and federal security legisla- 
tion. Apparently, the editors themselves regard this as substantially equivalent to a 
complete omission, for, in the preface, they mention governmental regulation of secu- 
rity issues as one of the subjects left to other courses. 

Teaching law by the “course method” certainly raises problems as to the most ap- 
propriate allocation of topics to the several courses. A student can not take all the 
courses offered and his choice among them may be insufficient to acquaint him with 
the distributed phases of a single problem. For example, courses on trusts and future 
interests would seem to be incomplete unless the pertinent provisions of gift and estate 
tax laws, which so essentially condition the employment of trusts and the creation of 
future interests, were not only referred to but thoroughly discussed. Similarly, mod- 
ern securities legislation has important bearing upon the solicitation of subscriptions 
and the allotment of shares; the pre-incorporation activities of promoters; the purchase 
and sale of shares by directors, and the solicitation and use of proxies. The editors have 
dealt with the first of these problems in the material already referred to.! They have 
made only casual allusions to the other three and have appended brief footnote refer- 
ences to pertinent periodical literature.’ 


* Pp. 361-73. 2 Pp. 196, 252 and 655. 
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One may question whether sufficient material has been included to explain and em- 
phasize that tax laws may frequently have a decisive bearing upon the form or method 
of corporate action. This important point has not been entirely ignored. In the open- 
ing chapter, there is allusion to differences in tax laws applicable to incorporated and 
unincorporated associations. In a short note,’ attention is drawn to the non-taxability 
of stock dividends under Eisner ». Macomber and to the fact that, by its decision in 
Koshland v. Helvering, the Supreme Court opened the door to the taxation of some stock 
dividends. In the same chapter, it is pointed out also that for income tax purposes 
there is a difference between income resulting from “‘capital gains” and income received 
as interest or dividends.‘ There is an admirable chapter on fundamental changes in the 
corporate constitution. This presents the most recent significant decisions and stat- 
utes relating to such changes and directs a study of the limitations upon the state’s 
powers to amend its contract with the corporation and upon the power of the majority 
to amend their contract with the minority. The sale of corporate assets, merger and 
consolidation are here developed with emphasis upon the protection of creditors and 
shareholders. But as to the tax angle, which may be controlling in shaping this type of 
“reorganization,” the student receives only the footnote warning that “the job of the 
lawyers is to conduct the transaction so it will be a tax-free ‘reorganization’ under Sec- 
tion 112 (g) of the Fed. Rev. Act.”’s 

In framing the outline and in filling in the details of this case book the editors have 
given proper recognition to the relative importance which various problems have in 
current practice. Their selection of cases includes a preponderance of decisions since 
1930. Recent statutory provisions are set forth in abundance. The footnotes are un- 
usually comprehensive—helpful to the instructor and to the student who has occasion 
for exhaustive study. Notes and problems have been generously interspersed through- 
out the text. By this means the editors have laid introductory foundations and sug- 
gested variations in facts and local differences, and thus have broadened the field to 
which the student’s attention is invited while at the same time frequently avoiding the 
need for illustrative cases to be studied. Typical examples of the employment of this 
method are found in the chapter on ultra vires where eleven of the fifty-three pages are 
devoted to text notes and problems, and in the chapter on capital and dividends where 
fifteen of the sixty-frve pages are so devoted. The book is replete with evidence of 
thoroughness of scholarly labor directed by a practical viewpoint. 


Rosert S. STEVENS* 


Illinois Motion and Petition Practice. By Harry George Fins. Chicago: Callaghan & 

Co., 1939. Pp. 1322. $15.00. 

It is now six years since the passage of the Civil Practice Act. The doubtfulness 
and uncertainty engendered by a different type of procedure has now blown away. A 
few statutory amendments, a few clarifications by the Supreme Court, and the Civil 
Practice Act is now an integral part of our legal system. Out of the dust and confusion 
of change have emerged two important concepts: first, that the change is procedural 
only, and does not affect any substantial rights or rules of law; and second, that in 
place of all pleas and demurrers, in their stead stands just the motion, or its twin- 
brother, the petition. 


3 P. 442. 4P. 453. SP. 772. 
* Dean, Cornell Law School. 
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It is the vital discovery of the simple motion and petition, in the place of the former 
multiplicity of pleas and demurrers, that constitutes Mr. Fins’ distinct contribution to 
Illinois jurisprudence. For Mr. Fins has not merely written a new book on procedure. 
It would be more precise to say that he has rewritten the substantive law of practice 
and legal remedies and cast it into the forms required by the Civil Practice Act. An 
up-to-the-minute book on Illinois practice, based upon our actual experience with the 
new system, is definitely needed. But this book becomes unique in its bringing to the 
fore new and undiscovered possibilities inherent in our new practice. The motion, for- 
merly a little-used trial tool, now becomes transformed, moulded and transmuted and 
put in place as the keystone of a new system of practice and procedure in Illinois. The 
notion that instead of choosing between scores of assorted pleas and demurrers one 
need merely set up in a motion the factual and procedural background and conclude 
with a prayer for relief (supporting such motion by affidavit when necessary) is in it- 
self a quiet revolution of historical importance. Motion procedure simplifies, clarifies 
and speeds up our trials. Such a concept, when carried into statewide practice by IIli- 
nois lawyers, establishes our practice and procedure upon a just and sensible basis, free 
from the hampering restrictions of the past. 

Mr. Fins divides his work into four parts: Civil Procedure, Criminal Procedure, 
Funds and Estates, and Appellate Practice. The section on civil procedure, of course, 
is the largest, occupying fully half of the book. The motion procedure he finds just as 
adaptable to criminal practice as to civil procedure. Under the heading “Funds and 
Estates,” Mr. Fins has collected all the procedural law applicable to receivership, 
trusteeship, probate and administration of estates in the Probate Court. The value of 
each section is enhanced by actual forms for every type of motion or petition suggested, 
with statutory provisions, court rules and case decisions wherever applicable, and with 
footnotes further clarifying the text and its annotations. 

Of vast importance is the new clarification of the procedural steps for appeal, which 
the author has divided simply into three parts: Pre-Appeal, Appeal, and Post-Appeal. 
The arrangement thus made is conducive to the peace of mind of the appeal lawyer. It 
tells him what to do and when, with decisions backing him up on every point. 

The significance of the motion as a new simplified procedure will depend upon its 
acceptance and use by the bar of Illinois. Until Illinois lawyers become accustomed to 
its possibilities, Fins on Motion and Petition Practice will still be the only work based 
upon the actual experience of the Supreme Court decisions handed down in concrete 
situations arising out of the Civil Practice Act. 

Because of his new approach and because of the timeliness of his topic, Mr. Fins’ 
work soon ought to become essential to every law library. 


Cart R. LicHTENSsTEIN* 


Money in the Law. By Arthur Nussbaum. Chicago: Foundation Press, Inc., 1939. 

Pp. xxxvii, 534. $7.50. 

This book represents “an effort to attack the legal problems of money at their very 
foundation in order to find the basis for a sound and consistent body of law... . 
While emphasizing American law, it aims at analyzing and determining the universal 
principles that underlie the law of money. . . . In this volume the view is taken that 
the basic monetary problems . . . . are substantially the same throughout the world.” 


* Member of the Illinois Bar. 
* P. iii, 
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But the author’s conviction as to the universality of the basic problems has not blinded 
him to the diversity of the economic doctrines implicit in the laws of different coun- 
tries. 

Professor Nussbaum’s views on the nature of money are on the whole in “tune” 
with advanced thinking among economists. “Money, the concrete object, is ....a 
thing which, irrespective of its composition, is by common usage treated asa fraction, 
integer, or multiple of an ideal unit.”? Such a unit (e.g., the dollar) “is the name fora 
value which, at any given moment, is understood in the same sense throughout the 
community’’ and which is the customary unit of valuation. 

But being “treated by common usage” in a certain way is a matter of degree; and 
without parting company with Professor Nussbaum’s basic definition one may regard 
different types of property as having different degrees of moneyness, varying along a 
nearly continuous scale. Professor Nussbaum shows here and there that he has grasped 
this notion.4 Unfortunately, however, he has tried to establish a difference of kind, 
rather than of degree, between money and not-money. The result is an inadequate 
presentation of the monetary meaning of debt, and of bank deposits in particular. 

Professor Nussbaum chooses to draw the line between money and not-money at 
the boundary between bank notes and bank deposits—a boundary, it should be said 
in passing, which is itself not altogether clear-cut: witness the gradation from notes 
through travellers’ checks, certified checks, checks of well-known firms, and more 
doubtful checks, to inactive balances. While there is no denying that bank notes have 
more moneyness than checking accounts, the appeal to common usage in the definition 
quoted seems to involve either including checking accounts—and perhaps other types 
of bank accounts—as money, or else giving up a distinction of kind. Professor Nuss- 
baum’s chief ground for refusing to extend the concept of money is apparently that 
deposits are not “corporeal.”’s But after all, the only “corporeal” embodiment of most 
money is paper with ink on it; so that records of bankers and their customers should 
pass muster by any standard which admits greenbacks. The attempt to reinforce the 
distinction by citing the decision in Wheeling Steel Co. v. Fox to the effect that “‘ ‘money 
in bank’ is an indebtedness’”’* involves gross inconsistency; for the debt character of 
bank notes (and even of government paper) is clearly recognized a few pages earlier.’ 

Another consequence of the attempt to create a difference of kind is the absence of 
any consideration of the differences between short-term and long-term debts in the 
chapter on “Debts in General.”* There is virtually no material on moratoria; and 
public debt—to the economist definitely on the monetary border—is nowhere sys- 
tematically considered. 

The reviewer, as an economist, is poorly qualified to forecast the usefulness of this 
volume for lawyers. But aside from the weaknesses just discussed—which after all are 
chiefly errors of omission—its economic analysis is apparently very reliable. Possibly 
Professor Nussbaum has gone too far in allowing the metallists to prescribe his problem- 
atics; but he has been admirably successful in keeping their errors out of his results. The 
economic analysis in the numerous historical sketches which illuminate the legal issues 

*P.s. 3P. 6. 

‘For example, he says on page 19 that “among commodities proper, ‘securities’ . . . . 
such as checks, bills of exchange, and bonds, are closest to money,” clearly implying a con- 
tinuum. 


5P. 104. *P. 103. 
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is very workmanlike. The clarity of the book’s structure and its admirable indexing 
make it very convenient for reference. While it bears the marks in language and ar- 
rangement of being written by a foreigner,’ its readability is not in the least impaired; 
there is every evidence that the author has developed a satisfactory “feel” as well as 
factual picture of American institutions; and the advantage of a foreigner’s detached 
position is used to the full. 

ALBERT GaILorD Hart* 


Patents: A Textbook Compilation of the Patent Decisions of the Supreme Court of 
the United States. By Beirne Stedman. Charlottesville: Michie Co., 1939. 8v. 
Pp. xii, 708. $10.00. 

This book reminds me of the amusing criticism passed upon the works of Shake- 
speare by that very precocious Etonian—‘definitely interesting, but quite unoriginal 
you know, inasmuch as they consist so largely of quotations.” But how profoundly 
different is the connotation in the present instance! For let me say at once that Mr. 
Stedman’s book is a work composed almost entirely of quotations, and that this state- 
ment is by way of praise, and not by way of derogation. Mr. Stedman writes in his 
preface: ‘“This volume is intended as a presentation of the views of the Supreme Court 
of the United States upon the Patent Laws, supplemented by statutory references 
deemed necessary to show the existing status of patent legislation. While not formally 
quoted, much of the text is in the language of the court, and in numerous instances 
verbatim quotations from the opinions have been used. The author has tried to set 
forth accurately and exhaustively, yet concisely, what our highest judicial tribunal has 
decided in construing and applying the laws enacted by Congress ‘to promote the 
progress of science and useful arts.’ And he will feel richly compensated if the practi- 
tioners of this highly specialized branch of the law generously conclude that his efforts 
have not been wholly in vain.” 

To fashion an accurate, coherent and fluent text upon patent law, utilizing, for the 
most part, the ipsissima verba of the United States Supreme Court, is not so easy a 
task as one might imagine. For while there appears to be an immense amount of mate- 
rial available for such a purpose (the opinions in the patent decisions of the United 
States Supreme Court bulk at least a hundred fold the dimensions of Mr. Stedman’s 
volume), in actuality, but a small fraction of it is suitable for direct utilization in the 
construction of a work such as the author has produced. Mr. Stedman has been most 
scrupulous in the selection of his materials. He has been careful to utilize only the in- 
dispensable sentences of the opinions, and he has not succumbed to the temptation to 
incorporate in his text a felicitous phrase when it occurs as mere dictum. The result of 
his labors is an impeccable presentation of that portion of the judicially developed 
patent law of this country which has been established by the United States Supreme 
Court and which may rightly be regarded as valid in greater degree than is the portion 
established by the lower federal tribunals. And when consideration is accorded to the 
facts that since 1891 patent litigations have usually terminated in the United States 


* Witness the surprising statement on page 216 that “The English language has only one 
expression, namely, ‘debt’ to signify the ‘creditor’ and the ‘debtor’ side of the monetary oili- 
gation.” 


* Assistant Professor of Economics and Sociology, Iowa State College. 
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Circuit Courts of Appeals, and that only an increasingly small fraction of the number 
of patent litigations of the past one hundred and forty odd years have reached the 
United States Supreme Court by way of appeal, writ of error and writ of certiorari 
(there are less than one thousand decisions pertaining to patent law to be found in the 
United States Supreme Court Reports), it is really surprising to note how large a pro- 
portion of present day patent law is contained in these comparatively few decisions of 
the United States Supreme Court. Most of the fundamental issues are covered, but 
a few lacunae do exist. For example, there is no United States Supreme Court deci- 
sion modifying and extending the doctrine of Pickering v. McCullough as to patentable 
combinations, as it has been modified and extended by the United States Circuit 
Courts of Appeals.* Yet this lack is not a serious one, for I have no doubt that were a 
decision upon this subject handed down by the Supreme Court, it would but confirm 
the decisions of the lower federal tribunals. But as I have pointed out elsewhere, a 
decision of the Supreme Court, which will definitely determine whether true chemical 
compounds, as such, are, or are not, patentable subject matter, is badly needed.s Mr. 
Stedman certainly must not be censured, however, for the deficiencies in his materials, 
for he has made the most skillful use of what he had on hand. Moreover every page of 
his book is an example of conscientious authorship, while a very superior index, evi- 
dently the result of painstaking efforts, adds immensely to the usefulness of his work. 


Cuar.es E. Rusy* 


The American Governor. By Leslie Lipson, with an Introduction by Marshall 

Edward Dimock. Chicago: University of Chicago Press, 1939. Pp. xxi, 282. $2.50. 

A democracy must revolve around the legislature. If it does not, it cannot be dem- 
ocratic. Yet a democracy does not prevent such a separation of powers as exists in the 
United States. A legislature cannot administer successfully, and in the United States 
under our doctrine of separation of powers administration is an executive function. 
How to make both the legislative function and the executive function successful is the 
great problem of a democracy. Both the legislative and executive branches of govern- 
ment must have leadership. The way to get legislative leadership is either through the 
executive (the governor or President, as the case may be) or through the legislature 
developing a leadership of its own, as for example by the use of legislative council. But 
then arises the problem of how to keep the legislature from trying to administer and 
absorb the power of patronage. Executive leadership can be obtained through control 
by a strong executive who supervises all of the executive bureaus and departments, 
that is, by concentration of power in the chief executive. But then arises the problem of 
how to prevent the executive from subverting the legislature and thereby destroying 
both our separation of powers and democracy. 

The solution of these problems of democracy is not easy . The English system of 
choosing a leader who is a member of Parliament is not available under the United 
States constitutional system. Under the doctrine of sepration of powers which exists 
in the United States it would seem that the best way to get legislative leadership is 
through executive leadership, at least until the legislature itself develops a better lead- 
ership than we have as yet had in the United States. Probably the Supreme Court 


* 109 U.S. 310 (1881). *E.g., 53 Fed. 367 (C.C.A. 3d 1892). 3 89 Science 387 (1939). 
* Member of the Massachusetts and Federal Bars. 
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will have to be relied upon to keep the legislature from invading the executive powers, 
but as yet the Supreme Court has not solved the problem of patronage. Under our doc- 
trine of separation of powers there is no way to obtain executive leadership except by 
the concentration of powers in the President and governors. But to prevent their sub- 
verting the legislative power some scheme must be evolved to make them responsible. 
A system of audit would seem to be the best method; therefore a comptroller should 
not be a member of the executive but of the legislative branch of government, and to 
that branch he should be responsible. 

Even Russia has discovered, though Lenin argued to the contrary, that distinctions 
between officials and the population as a whole will never disappear and that a modern 
state, whether socialistic or capitalistic, can never do without a bureaucracy, and that 
the problem is to evolve some way to control it. 

Professor Lipson has written a little book to rationalize the problem set forth above 
and to show how the state governments in the United States have undertaken to solve 
it. He has shown how at first in the United States it was »ttempted to solve the prob- 
lem by making the executive as weak as possible and to crust in freedom and laissez 
faire. This solution worked fairly well so long as our country remained rural, but it was 
not adequate when our economic life began to be dominated by corporate control. 
Then a stronger government was necessary. But the people of the United States could 
not at first decide how to create such a strong government without making the execu- 
tive so strong as to destroy the end of democracy, which for the most part was free- 
dom. They discovered that without a strong government democracy could not sur- 
vive, and yet were afraid that they would create a government so strong that it would 
destroy democracy. In the Continental Congress both the legislative and executive 
powers were exercised by legislative committees. In the first state constitutions the 
executive was made subordinate to the legislative. The federal Constitution when 
adopted exalted the executive as no state constitution had as yet done. The state con- 
stitutions between 1820 and 1830 began to increase the powers of the executive and to 
free him from control by the legislature. Jacksonian democracy limited executive pow- 
er but did make the executive independent of the legislative. Jacksonian democracy 
provided for the election of almost all officials, adopted the view that there was no 
need for experts, and provided for rotation in office. Instead of making the governor 
responsible to the people for the executive and administrative branches of government, 
it tended to cripple the executive branch; and now the people began to mistrust both 
the legislative and executive branches. 

With the growth of our country and the rise of the corporation it became evident 
that more and better state governments were necessary. The legislatures at first pro- 
vided this through commissions independent of the governor. They did this in order 
not to strengthen the governors, and they reduced to an absurdity the scheme of checks 
and balances. The result was that there was no head to administration. Boards and 
officers were independent of each other and of the governor. The governor was without 
power and was wasting his time on minute details required by law because of his posi- 
tion as ex officio member on boards. He was unable to exercise financial control and to 
supervise the executive and administrative branches. The legislature could not super- 
vise and, of course, the people could not supervise; therefore no one could. This facili- 
tated the “boss” and the power of the political party. La Follette and Johnson, when 
governors, supplanted the bosses and became heads of their own political parties, but 
this practice was unusual. Some governors gained leadership over the legislature 
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rather than executive leadership. The result of this was that the legislature was con- 
trolling the administrative branch of government and the governor the legislative. 
This happened under Governors La Follette, Johnson, Roosevelt, and Hughes. 

Following this era came an era of planning for efficiency and economy. It was ac- 
complished first in Illinois, Massachusetts, Virginia, and New York. It involved the 
executive budget, the short ballot, the appointment of executive and administrative 
officials by the governor, and the limitation of the number of departments as much as 
possible. The executive thus obtained executive leadership. He also more or less ob- 
tained legislative leadership through his executive powers, his veto power, his party 
leadership, his power of patronage, and his power to call special sessions. 

Thus the states are in the process of solving the problems referred to above in much 
the same way that the federal Constitution originally solved them and in the way that 
they probably should finally be solved. The reorganization plans, however, are good 
only when the states have good governors. They are bad when the states choose bad 
governors. Therefore, it would seem that what the states should now do is to keep 
their new plans but get good governors. 

Mr. Lipson has given us a penetrating and refreshing study of American state gov- 
ernment. It seems as though visiting Britishers are the best men to diagnose our gov- 
ernmental problems in the United States. This little book of Mr. Lipson’s is a worth- 
while contribution to the science of government. 

Hucs Evanper WI.uI1s* 


Lawyers and the Promotion of Justice. By Esther Lucile Brown. New York: Russell 

Sage Foundation, 1938. Pp. 302. 

This is a useful survey of the activities of the profession. After a very brief his- 
torical introduction, about 100 pages are devoted to legal education and bar examina- 
tions. A brief survey of national professional associations follows. 

The study then deals with the critical problems of the practitioner. Here, there is 
first a summary of surveys of the demand for and supply of legal services. Next, there 
is a brief treatment of criticisms of the bar and the bench. 

Finally, the most interesting portion of the book deals with “New Trends in the 
Promotion of Justice.” Here the lawyer sees, in relation to each other, the various 
group efforts at improvement in the law, improvement in administrative and judicial 
procedure, and improvement in the effectiveness of the law office and the bar. This 
section of the book reminds laymen and lawyers alike of the significant constructive 
efforts which the profession is making. 

MAtcotm SHArPt 

* Professor of Law, Indiana University 
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